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Court of Appeals of the District of Columbia 


No. 4517. 

Louis Schrijver, Adolph Krijn and Lehman Rudolph 
Krijn, Copartners, &c., Appellants, 

vs. 

Howard Sutherland, as Alien Property Custodian of the 

Cmited States. 


a Supreme Court of the District of Columbia. 

In Equity. No. 45095. 

Louis Schrijver, Adolph Krijn, and Lehman Rudolph 
Krijn, Co-partners, Doing- Business in the City of Am¬ 
sterdam, Kingdom of the Netherlands, under the Name 
and Style of Jacques Krijn & Zoon, Plaintiffs, 


Howard Sutherland, as Alien Property Custodian of the 

United States, Defendant. 

! t. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Coid’t of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the ^bove-entitled 
cause, to wit: 
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L. SCHRIJVER ET AL. VS. H. SUTHERLAND, A. P. C. 

Amended Bill. 


1 


Filed February 23, 1926. 

Ill the Supreme Court of the District of Columbia Holding 

an Equity Court. 

Equity No. 45095. 

Louis Schrijver, Adolph Krijn, and Lehman Rudolph 
Krijn, Co-partners, Doing Business in the City of Am¬ 
sterdam, Kingdom of the Netherlands, under the Name 
and Style of Jacques Krijn & Zoon, Plaintiffs, 

v. 

Howard Sutherland, as Alien Property Custodian of the 

United States, Defendant. 

To the Supreme Court of the District of Columbia, Holding 
an Equity Court : 

1. The plaintiffs, Louis Schrijver, Adolph Krijn, and 
Lehman Rudolph Krijn, are co-partners, subjects of and 
residents in the Kingdom of the Netherlands, doing busi¬ 
ness under the name and style of Jacques Krijn & Zoon in 
the City of Amsterdam in said Kingdom, and bring this 
suit in their own right. 

2. The defendant, Howard Sutherland, is a citizen of the 
United States and Alien Property Custodian of the United 
States, and as such has his official residence in the District 
of Columbia, and is sued as such Alien Property Custodian 
of the United States. 

3. The plaintiffs in this cause and each of them are not 
now and never have been enemies of the United States, nor 
allies of enemies of the United States, but are now and ever 

have been subjects of and residents in the Kingdom of 
2 the Netherlands. No enemv or ally of enemv has ever 
been associated with the said plaintiffs in doing 
business under the name and style of Jacques Krijn & Zoon. 
The said plaintiffs have done and are doing business 
in the City of Amsterdam, Kingdom of the Netherlands, 
and have never done business elsewhere. 

4. On April 20, 1917, the said plaintiffs purchased and 
paid value for upon the Amsterdam Stock Exchange, in the 
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City of Amsterdam, Kingdom of the Netherlands, 1 ten 
(10) shares of the common capital stock of E^-ie Railroad 
Company, a corporation organized and existing under the 
laws of the State of New York, of an aggregate par value 
of $1,000, represented by a stock certificate serially num¬ 
bered S-55585, such certificate bearing on its facfe the names 
of Gustav Landsberger and Paul Lindenberg, (said Gustav 
Landsberger and Paul Lindenberg being subjects of and 
residents in the then German Empire), and indorsed by the 
said Gustav Landsberger and Paul Lindenbeifg in blank; 
and said certificate was delivered to said plaintiffs in said 
City of Amsterdam in said Kingdom on August 29, 1917. 

5. Under the law of the Kingdom of the Netherlands as 
it existed from a time prior to said purchase ahd/or deliv¬ 
ery until the present time, the delivery to a purchaser for 
value of a certificate representing shares of | stock in an 
American corporation, such certificate being indorsed in 
blank by the registered holder thereof, operated to transfer 
legal title to such certificate to such purchaser for value. 

From a time prior to said purchase until a time sub- 
3 sequent to said delivery, the law of the ^Kingdom of 

the Netherlands permitted such business transactions 
between the subjects of the said Kingdom resident therein 
and subjects of the then German Empire resident in said 
Empire or elsewhere. 

6. Said shares of stock specified in paragraph 4 of this 
bill of complaint have been, and have continued to be since 
August. 29, 1917, and now are the property j of the said 
plaintiffs, and have never been pledged and/for hypothe¬ 
cated by the said plaintiffs; and the said stoik certificate 
representing the said shares of stock has bejen, and has 
continued to be since August 29, 1917, and j now is the 
property of the said plaintiffs, and in the possession of the 
said plaintiffs and their agents and attorneys!. 

7. Said shares of stock are registered updn the books 
of said Erie Railroad Company in the name of! said Gustav 
Landsberger and Paul Lindenberg, as nominees of the 
Dresdner Bank, a German bank or banking corporation, 
doing business in Dresden, Germany, and elsewhere; but 
said Gustav Landsberger and/or Paul Lindenberg and/or 
said Dresdner Bank have no interest whatevef in the said 
shares of stock nor in any of them, and have |not had any 
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such interest since August 29, 1917. The certificate repre¬ 
senting said shares was issued by said Erie Railroad Com¬ 
pany to said Gustav Landsberger and Paul Lindenberg on 
March 12, 1906, and said shares were registered in the 
names of said Gustav Landsberger and Paul Lindenberg 
on March 13, 1906. 

8. On April 1, 1918, the then Alien Property Custodian 

of the United States, having determined after in- 

4 vestigation that the said Gustav Landsberger and 
Paul Lindenberg and each of them were enemies 

within the purview and meaning of the Trading with the 
Enemy Act, the amendments thereto, and the proclamations 
and executive orders issued thereunder, and having further 
determined, although erroneously, that the shares of the 
common capital stock of Erie Railroad Company enu¬ 
merated in paragraph 4 of this bill of complaint were held 
tor, by, on account of and for the benefit of the said enemies, 
thereupon made demand upon said Erie Railroad Com¬ 
pany that the said stock be conveyed, transferred, assigned, 
delivered and paid to the said Alien Property Custodian. 
Since the time of the said demand the transfer agents of 
said Erie Railroad Company have been forbidden by law 
to transfer said shares to the plaintiffs upon the books of 
said Company. 

9. No dividends have been paid upon said shares of said 
Erie Railroad Company (or upon any other shares of said 
Company of the same class), since April 1, 1917. 

10. On September 21, 1925, the plaintiffs filed- with the 
Alien Property Custodian of the L T nited States a notice of 
claim under oath in the form required by the said Alien 
Property Custodian, setting forth the claim of said plain¬ 
tiffs to the said shares of stock, said claim being No. 34905 
in the files of the said Alien Property Custodian, and at 
the same time made application to the President of the 
United States for allowance of said claim. 

11. Although more than sixty (60) days has elapsed since 
the filing of said notice of claim and the making 

5 of said application to the President of the United 
States, the President of the United States has not 

made nor caused to be made any order for the payment, 
conveyance, transfer, assignment and/or delivery to the 
plaintiffs by the said Alien Property Custodian of the 
said shares or any of them or of any interest therein. 
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Wherefore tlie said plaintiffs respectfully pray as fol¬ 
lows : 

1. That the writ of subpoena of this Honorable Court be 
issued to the defendant Howard Sutherland, as Alien Prop¬ 
erty Custodian of the United States, requiring him to 
answer the exigencies of this bill. 

2. That this Honorable Court adjudge, order and decree 
that the shares of the common capital stock of Erie Rail¬ 
road Company described in paragraph 4 of this bill of com¬ 
plaint be paid, conveyed, transferred, assigned and de¬ 
livered to the plaintiffs by the said Alien Property Custo¬ 
dian. 

3. That plaintiffs may have such other and further relief 
as to this Honorable Court may seem just and proper. 

LOUIS SCHRIJVEE, 

ADOLPH KRIJN, 

LEHMAN RUDOLPH KRIJ^, 

r 

Co-partners Doing Business unde\r the 
Name and Style of Jacques Krijh & Zoon. 
By SIDNEY P. SIMPSON, [ 

Attorney for Plaintiffs. 


City of New York, 

County of New York y ss: 

I, Sidney P. Simpson, being first duty sworn, on 
6 oath depose and say that I am an attorney and coun- 
sellor-at-law of the Supreme Court of the District 
of Columbia; that I am attorney for the plaiijtiffs in this 
suit; that said plaintiffs and all of them are absent from 
the District of Columbia; that I have read ttye foregoing 
and annexed bill by me subscribed as attorney for the 
plaintiffs; that I know the contents thereof; and that I 
verily believe the facts stated therein to be trup. 

SIDNEY P. SIMPSON. 

Subscribed and sworn to before me this 16th day of 
February, 1926. 

[seal.] BERTHA ROBINSON, 

Notary Public , Kinfys County. 

Clerk’s No. 332 Register’s No. 7048. j 

N. Y. Co., Clk’s No. 85 Reg. No. 7150. 

Commission expires March 30, 1927, 
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Motion to Dismiss Amended Bill. 

Filed March 3,1926. 

******* 


Now comes the defendant Howard Sutherland, as Alien 
Property Custodian, and moves that the amended bill of 
complaint herein be dismissed and as grounds for the said 
motion assigns the following: 

(1) It appears affirmatively from the allegations of the 
amended bill of complaint that the plaintiffs herein are 
endeavoring to recover from the Alien Property Custodian 
certain property alleged to have been, purchased by the 
plaintiff subsequent to the declaration of war between the 
United States and Germanv. 

7 (2) It appears affirmatively from the allegations 

of the amended bill of complaint that the plaintiff 
received the property sought to be recovered pursuant to 
a conveyance, transfer, or delivery in violation of Section 
3 of the Trading with the Enemy Act. 

(3) It appears affirmatively from the allegations of the 
amended bill of complaint that the plaintiffs are seeking to 
recover property from the Alien Property Custodian which 
they secured pursuant to a transaction in violation of the 
terms and provisions of the Trading with the Enemy Act. 

(4) Plaintiffs have failed to state facts sufficient to con¬ 
stitute a cause of action in equitv. 

PEYTON GORDON, 

Attorney of the United States in and 

for the District of Columbia, 
Bv M. P. M., 

Attorney for Hoivard Sutherland, 

as Alien Property Custodian. 

, Memorandum of Court. 

Filed July 20, 1926. 

******* 

This is a motion to dismiss a bill filed by the plaintiffs 
under Section 9 of the Trading With The Enemv Act for 
the purpose of recovering from the Alien Property Custo- 
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dian certain stock of tJie Erie Railroad Company, a New 
York Corporation, which was seized by the Custodian. 

When the United States entered the World "^Yar certain 
alien enemies were the registered owners of ihe stock in 
question. Thereafter they undertook to effect a sale of 
it on the stock exchange in Amsterdam ^n the King- 
8 dom of the Netherlands to the plaintiffs who were 
neutrals. The certificates were endorsed by the 
registered owners in blank for transfer and we^e delivered 
to the plaintiffs in Amsterdam before the passage of the 
Trading With The Enemy Act, 40 Stat. 411. The stock was 
not transferred to the plaintiffs on the books of the Erie 
Company and the Alien Property CustodiaU seized the 
stock from the Company. j 

Though the bill does not so allege the argument went 
on the basis that the shares of stock are tranferbhle only on 
the books of the Company by the registered owner or his 
attorney authorized to do so and upon a surrender of the 
certificates and the Court so assumes. ! 

The plaintiffs claim that the sale and delivery of the cer¬ 
tificates representing the shares of stock vested title to the 
shares in them at the time of such delivery arid that such 
title was not divested by the Trading With iThe Enemy 
Act. The latter contention is made in view of a provision 
found in Section 7b of that Act which reads: 


“and no person shall by virtue of any assignment, indorse¬ 
ment, or delivery to him of any debt, bill, n^)te or other 
obligation or chose in action by, from, or on behalf of, or 
on account of, or for the benefit of an enemy or ally of 
enemy have any right or remedy against the debtor, obligor, 
or other person liable to pay, fulfill, or perform the same 
unless said assignment, indorsement, or delivery was 
made jjrior to the beginning of the war or shall be made 
under license as herein provided, or unless, it made after 
the beginning of the war and prior to the date of the pas¬ 
sage of this Act, the person to whom the sanje was made 
shall prove lack of n owl edge and of reasonable! cause to be¬ 
lieve on his part that the same was made by,j from or on 
behalf of, or on account of, or for the benefit of an alien 
enemy or ally of enemy; and any person whb knowingly 
pays, discharges, or satisfies any such debt, note, bill, or 
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other obligation or chose in action shall, on conviction 

thereof, be deemed to violate section three hereof.” 

The relation created ordinarilv bv the deliverv of 

* » » 

9 a certificate of stock with a power of attorney to make 
a transfer on the books of the corporation endorsed 
thereon in blank is stated by Mr. Justice Holmes in Dis- 
conto-Gesellschaft vs. IT. S. Steel Co., 267 U. S. 22, 28, as 
follows: 


“Therefore Xew Jersey having authorized this corpora¬ 
tion like others to issue certificates 'that so far represent 
the stock that ordinarily at least no one can get the benefits 
of ownership except through and by means, of the paper, 
it recognizes as owner anyone to whom the person declared 
by the paper to be owner has transferred it by the endorse¬ 
ment provided for, wherever it takes place. It allows an 
endorsement in blank, and by its law as well as by the 
law of England an indorsement in blank authorizes anvone 
who is the lawful owner of the paper to write in a name, 
and thereby entitle the person so named to demand registra¬ 
tion as owner in his turn upon the corporation’s books.” 

But it has also been held by the Supreme Court that no 
person can acquire legal title to shares of stock except by a 
transfer on the books of the corporation and that whoever 
becomes owner of a certificate of stock does so “subject to 
its equities and burdens” even though ignorant of them. 
The Court held that a lien given by general law of the state 
of incorporation to a corporation upon its stock for the in¬ 
debtedness of the stockholder was valid and enforceable 
against the whole world. The certificates of stock are onlv 
evidence of the ownership of the shares and the interest 
represented by the shares is held by the corporation for 
the true owner. Jellinik vs. Iluran Copper Co., 177 U. S. 
1. The Court there said at page 13 speaking of stock in a 
corporation of the State of Michigan: 

10 “But we are of opinion that it is within Michigan 
for the purposes of a suit brought there against the 
Company—such shareholders being made parties to the 
suit—to determine whether the stock is rightfullv held bv 
them. The certificates are only evidence of the ownership 
of the shares, and the interest represented by the shares 
is held by the Company for the benefit of the true owner. 
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As the habitation or domicil of the Company is and must be 
in the State that created it, the property represented by its 
certificates of stock may be deemed to be held by the Com¬ 
pany within the State whose creature it is, whenever it is 
sought bv suit to determine who is its real owner. ’ ’ 

The United States is claiming the right to tbe shares as 
against the plaintiffs and this Court has jurisdiction of the 
controversy under the Trading With The Enemy Act. 
What are the rights of the United States? 

While war itself is not an absolute confiscation of the 
property of an enemy in the territory of the belligerent it 
does confer a right to confiscate such property and the ex¬ 
ercise of that right depends on the national vpill—here ex¬ 
pressed by Congress. Brown vs. United States, 8 Cranck, 
110. Chief Justice Marshall said in that case at page 124 
that “The right of the sovereign to confiscate debts being 
precisely the same with the right to confiscate >ther prop¬ 
erty found in the country, the operation of a declaration of 
war on debts and on other property found witjhin the coun¬ 
try must be the same.’ 7 Now the remedy of an enemy to 
recover for a debt is suspended during war tyit revives on 
the restoration of peace unless the debt is actually confis¬ 
cated in the meantime. Hagner vs. Abbott, 6 Wall. 532, 537. 

The objection to permitting an alien enemy to recover 
for a debt is that to do so would be giving aid and comfort 
to the other side. Birge-Forbes Co. ys. Heyl, 251 
11 U. S. 323, of course by adding to its resources for the 
prosecution of the war. See Swiss Insurance Co. 
vs. Miller, 267 U. S. 42. 

To permit an alien enemy to realize on his property other 
than debts would have a like result and that is the reason 
for the rule laid down by Chief Justice Marshall namely 
that the operation of war on both classes of property is the 
same. It follows then that an alien enemy may not deal 
with his personal property in the territory of a country at 
war with his own during hostilities in a manher to add to 
the resources of the latter. See Conrad vs. Waples, 96 
U. S. 279, 287. j 

The policy of depriving the enemy of resourbes for prose¬ 
cuting a war is too important to permit the tlrwarting of it 
by so simple an expedient as a transfer to a nejitral. 
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Brown vs. United States, 8 Crunch 110, decides nothing . 
contrary to what has been said herein. In that case a Brit- 
ish owner after the beginning of the War of 1812 sold lum¬ 
ber in the United States to a citizen thereof. The lumber 
was libelled by a United States Attorney in the name of the 
United States. The purchaser intervened as claimant. The 
Court stated that the question decided was: “Can the pine 
timber even admitting the property not to be changed by 
the sale in November be condemned as prize of war” and 
answered the question in the negative because there was 
no confiscation merely as a result of the outbreak of the 
War and because Congress must act before there can be a 
confiscation of enemy property on land. It was not 
12 held that the sale gave title to the purchaser. 

The provision of Section lb of the Trading With 
the Enemy Act quoted above is not the basis of this de¬ 
cision. The Court is of the opinion already indicated that 
the case is to be decided on general principles and that this 
provision of Section lb is merely declaratory of the law and 
a warning against cooperation in any interference with 
enemy property in the United States. 

Whatever motives the plaintiffs had in endeavoring to 
purchase the stock and in taking a transfer of the certifi¬ 
cate those acts were essentially unfriendly to the United 
States. The result of those acts assuming that the plain¬ 
tiffs paid the alien enemies for what they endeavored to 
purchase was to add to the resources of the enemy proceeds 
of the sale of property in the United States to be used in 
the prosecution of the War against the United States. 

The plaintiffs have no legal or equitable right as against 
the United States to the property in question and the mo¬ 
tion to dismiss the bill is granted with costs. 

Settle order on written consent or on two dav’s notice in 
writing. 

1 WALTER I. McCOY, 

Chief Justice. 



******* 

. I 

This cause came on to be heard upon the motion to dis¬ 
miss the amended bill of complaint, and the | court having 
heard arguments by counsels for all the parties and upon 
consideration thereof it is by the court this 26th day of 
July, 1926, | 

Adjudged, ordered, and decreed that the ahaended bill of 
complaint be and the same hereby is dismissed; 

. And it is further adjudged, ordered, and decreed that the 
defendant recover his costs and that he have execution 
therefor as at law. 

WALTER I. McCOY, 

Cfyief Justice. 

. 

We consent to the form of the above decree. 

SIDNEY P. SIMPSON, 

Attorney for the Plaintiffs. 

. 

From the foregoing final decree the plaintiffs note an 
appeal in open court to the Court of Appeals <^f the District 
of Columbia and the penalty of the bond for-costs is fixed 
at $100.00 or a cash deposit of $50.00. j 

WALTER I. ]^cCOY, 

Chief Justice. 

Memorandum. 

July 30, 1926.—$50 deposited by plaintiff in lieu of ap¬ 
peal bond. 

14 Assignment of Errors. 

Filed August 9,1926 | 

******* 

Now come the plaintiffs in the above-entitled cause, and 
in connection with their appeal herein to the Court of Ap¬ 
peals of the District of Columbia, sav that, in the record, 
proceedings and final decree herein, manifest error has in- 
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tervened to the prejudice of the appellants, plaintiffs herein, 
to-wit: 

1. The Court erred in granting the defendant’s motion to 
dismiss the amended bill of complaint herein. 

2. The Court erred in not denying said motion. 

3. The Court erred in adjudging that the plaintiffs, in 
said amended bill of complaint, fail to state facts sufficient 
to constitute a cause of action in equity. 

4. The Court erred in holding that the plaintiffs have no 
right as against the United States to the property claimed 
by them herein. 

5. The Court erred in holding that the plaintiffs have no 
right as against the Alien Property Custodian to the prop¬ 
erty claimed by them herein. 

6. The Court erred in its construction of the Trading 

with the Enemy Act. 

•> 

7. -The Court erred in holding that the transfer to the 
plaintiffs, for value, prior to the enactment of the Trading 
with the Enemy Act, of certificates endorsed in blank rep¬ 
resenting shares of stock in an American corporation regis¬ 
tered iii the name of German nationals, did not vest 

15 in the plaintiffs title to said shares good as against 
the United States. 

8. The Court erred in holding that the transfer to the 
plaintiffs, for value, prior to the enactment of the Trading 
with the Enemy Act, of certificates endorsed in blank rep¬ 
resenting shares of stock in an American corporation regis¬ 
tered in the names of German nationals, did not vest in the 
plaintiffs title to said shares good as against the Alien 
Property Custodian. 

9. The Court erred in adjudging that the amended bill 
of complaint herein be dismissed. 

Wherefore, appellants, plaintiffs herein, pray that the 
final decree of the Supreme Court of the District of Co¬ 
lumbia dismissing the amended bill of complaint herein be 
reversed. 

SIDNEY P. SIMPSON, 

Attorney for Plaintiffs. 


i 


I 


I 
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Service of a copy of the above assignments of error ac¬ 
knowledged this — day of August, 1926. 

DEAN HILL STANLEY, 

E. V. B. | 

Attorney for Defendant. 

Designation of Record. 

Filed August 9,1926. j 

***** ^ * 

The plaintiffs having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on July 30, 
1926, hereby request the Clerk of the Supreme Court of 
the District of Columbia to prepare, at plaintiffs’ 
16 expense, a transcript of the record on appeal, in¬ 
cluding therein the following papers and proceedings, 
namely: • 

1. Amended bill of complaint filed February 23, 1926. 

2. Motion to dismiss amended bill of complaint filed 

March 3, 1926. | 

3. Memorandum opinion of Mr. Chief Justice McCoy, 
granting motion to dismiss amended bill of complaint. 

4. Final decree dismissing amended bill of complaint. 

5. Note of appeal in open court. 

6. Assignments of error. 

7. This designation. 

Dated August 6, 1926. 

SIDNEY P. SIMPSON, 
Attorney for Plaintiffs. 

i 

Service of a copy of above designation acknowledged this. 
— dav of August, 1926. 

DEAN HILL STANLEY, 

Per E. Y. B., I 

Attorney fdr Defendant. 
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17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , .9.9: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 16, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 45095 in Equity, wherein Louis 
Schrijver et al., &c. are Plaintiffs and Howard Sutherland, 
as Alien Property Custodian of the United States is Defend¬ 
ant, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

District of Columbia Supreme Court. No. 4517. Louis 
Schrijver, Adolph Krijn and Lehman Rudolph Krijn, co¬ 
partners &c., appellants, vs. Howard Sutherland as Alien 
Property Custodian of the United States. Court of Ap¬ 
peals, District of Columbia. Filed Oct. 26, 1926. Henry W. 
Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLANTS. 

Statement of the Case. 

i 

i 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, entered July!26, 1926 
(R. 11), dismissing the amended bill of complaint of the 
appellants in a suit brought under the provisions of 
Section 9 of the Trading with the Enemy Act (40 Stat. 
411), as amended by the Act of March 4, 1923 (42 Stat. 
1511). The appellants were the plaintiffs below, and will 
be referred to herein as the plaintiffs. The appellee was 
the defendant below, and will be referred to herein as 
the defendant. 
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The plaintiffs are co-partners and are subjects of and 
residents in the Kingdom of the Netherlands (R. 2). 
They are not and never have been enemies or allies of 

a/ 

enemies of the United States, and no enemv or allv of 
enemy has ever been associated with them in doing busi¬ 
ness (R. 2). They have never done business elsewhere 
than in the Kingdom of the Netherlands (R. 2). 

The United States declared war on Germany (40 Stat. 
1) on April 6,1917. On April 20, 1917, the plaintiffs pur¬ 
chased for value upon the Amsterdam Stock Exchange 
10 shares of the common stock of the Erie Railroad Com¬ 
pany, a New York corporation, having an aggregate par 
value of $1,000 (R. 2, 3). The stock certificate represent¬ 
ing these shares had been issued to, and was registered 
in the names of, two German subjects resident in Ger¬ 
many, as nominees of the Dresdner Bank, a German 
corporation, and was endorsed in blank by the registered 
holders thereof (R. 3). The certificate was delivered to 
the plaintiffs in Amsterdam on August 29, 1917 (R. 3). 
The Trading with the Enemy Act (40 Stat. 411) was ap¬ 
proved on October 6, 1917. 

Under the law of the Netherlands as existing when 
the sale and delivery of the certificate took place, the 
delivery to a purchaser for value of a stock certificate 
endorsed in blank operated to transfer legal title to such 
certificate to the purchaser thereof (R. 3). The law of 
the Netherlands permitted business transactions between 
residents of the Netherlands and residents of Germany 
(R. 3). 

On April 1, 1918, the shares purchased by the plain¬ 
tiffs were seized by the Alien Property Custodian as 
enemy property (R. 4). On September 21, 1925, the 
plaintiffs filed with the Alien Property Custodian a claim 
to the shares and made application to the President for 
the allowance thereof, but although more than 60 days 
elapsed after the filing of the claim, the shares were not 
released to the plaintiffs (R. 4). 


The plaintiffs thereupon instituted this suitj in the 
Supreme Court of the District of Columbia, alleging the 
foregoing facts in their amended bill of complaint, and 
praying that the Court decree that the shares claimed 
by them be transferred, assigned and delivered to them 
by the Alien Property Custodian (R. 5). The defendant 
moved to dismiss the amended bill on the merits| (R. 6). 

The Court below granted the motion to disnjiiss (R. 
10), and a final decree was entered dismissing the 
amended bill (R. 11). The plaintiffs thereupon perfected 
this appeal (R. 11). 

Assignments of Error. | 

The learned Court below erred: 

1. In granting the defendant’s motion to dismiss the 
amended bill of complaint herein. 

2. In not denying said motion. 


3. In adjudging that the plaintiffs, in said amended 
bill of complaint, failed to state facts sufficient tb consti¬ 
tute a cause of action in equity. 

4. In holding that the plaintiffs had no fight as 
against the United States to the property claimed by 
them herein. 


5. In holding that the plaintiffs had no Jfight as 
against the Alien Property Custodian to the property 
claimed by them herein. 


6. In its construction of the Trading with the Enemy 
Act. 


7. In holding that the transfer to the plaintiffs, for 
value, prior to the enactment of the Trading Vith the 


4 


Enemy Act, of certificates endorsed in blank represent¬ 
ing shares of stock in an American corporation regis¬ 
tered in the name of German nationals, did not vest in 
the plaintiffs title to said shares good as against the 
United States. 

8. In holding that the transfer to the plaintiffs, for 
value, prior to the enactment of the Trading with the 
Enemy Act, of certificates endorsed in blank represent¬ 
ing shares of stock in an American corporation registered 
in the name of German nationals, did not vest in the 
plaintiffs title to said shares good as against the Alien 
Property Custodian. 

9. In adjudging that the amended bill of complaint 
herein be dismissed. 


The Question to Be Decided. 

The sole question involved in this case is whether or 
not a citizen and resident of a neutral country can re¬ 
cover shares of stock in an American corporation which 
have been seized by the Alien Property Custodian, where 
such neutral acquired the certificate representing such 
shares, duly endorsed in blank by the registered holder, 
between April 6, 1917, the date of the declaration of war 
between the United States and Germany, and October 6, 
1917, the date of the approval of the Trading with the 
Enemy Act, by purchase for value in a neutral country 
from a citizen and resident of Germany in whose name 
the stock was registered. 

The importance of this question is very great in view 
of the customary manner of dealing in American securi¬ 
ties abroad described by the Supreme Court of the United 
States in Direction der Disconto-Gesellschaft v. United 
States Steel Corporation, 267 U. S. 22, 27. As stated 
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in that case, such shares were commonly registered on 
the books of the American corporations in the names of 
German firms or individuals, usually banks or jankers, 
or their nominees, and the stock certificates wehe then 
endorsed in blank by the stockholders of record and cir¬ 
culated in that form from hand to hand. In consequence 
of this practice, a very large number of such shares, reg¬ 
istered in the names of Germans, which had come into 
the hands of neutral holders prior to the passage of 
the Trading with the Enemy Act, were seized by tfie Alien 
Property Custodian as enemy property. The question of 
whether such holders of certificates representing shares 
so seized can recover the shares from the Alierf Prop¬ 
erty Custodian without showing pre-war ownership 
is consequently of very great importance to numerous 
holders of American securities in countries whidh were 
neutral during the war, especially Holland, Switzer¬ 
land and the Scandinavian countries. The present case 
is the first to raise this question, and the decision in this 
case will have far-reaching consequences to hundreds of 
neutral holders of shares in American corporation^ which 
have been seized as enemy property. The plaintiffs are 
bringing this suit under the auspices of the Amsterdam 
Stock Exchange as a test case. 

The question involved in this case divides itself into 
two subsidiary questions: 

! 

{a) Did the sale and delivery to a fieutral 
citizen and resident, of a certificate representing 
shares in an American corporation which were 
registered in the name of German enemies, the 
certificate being duly endorsed in blank for! trans¬ 
fer, vest title to the shares represented by the cer¬ 
tificate in the neutral vendee, where such sale 
and delivery took place in neutral territory after 
the outbreak of war between the United States and 
Germany, but prior to the passage of the Trading 
with the Enemy Act? 
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(b) If so, did the enactment of the Trading 
with the Enemy Act or the seizure of the shares 
thereunder by the Alien Property Custodian oper¬ 
ate to divest the neutral’s title? 

The plaintiffs maintain that such a sale and delivery 
to a neutral did vest a valid title in the vendee, and 
that such title was not divested either by the passage of 
the Trading wdth the Enemy Act or by the seizure of 
the shares by the Alien Property Custodian. They there¬ 
fore submit that, being neutral vendees, they are entitled 
to recover the shares claimed herein by this suit under 
Section 9 of the Trading with the Enemy Act. 

The Court below rested its decision against the plain¬ 
tiffs upon the proposition that the plaintiffs did not get 
title to the shares claimed in this suit through the sale 
and delivery to them of the endorsed certificate repre¬ 
senting those shares; and expressly stated that it did not 
pass upon the effect of the Trading with the Enemy Act 
or of the action of the Alien Property Custodian there¬ 
under (R. 10). The plaintiffs maintain, first, that the 
conclusion of the Court below cannot be supported on 
the ground taken by that Court; and second , that such 
conclusion cannot be supported by resort to the provi¬ 
sions of the Trading with the Enemy Act or to any action 
taken by the Alien Property Custodian thereunder. 
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ARGUMENT. 


The sale and delivery to the plaintiffs of the endorsed 
certificate representing the shares of stock claimed in 
this suit vested title to such shares in the plaintiffs at the 
time of such delivery. 

i 

l 

(a) It is clear that, at the time of the sale afid deliv¬ 
ery of the certificate to the plaintiffs, the German stock¬ 
holders of record still had a valid title to the shades. The 
outbreak of war between the United States and (Germany 
did not ipso facto confiscate or authorize the confiscation, 
except by Act of Congress, of German property in the 
United States. Moreover, the Resolution of Qongress 
(40 Stat. 1) declaring war on Germany did not effect or 
authorize such confiscation. These principles have been 
established since 1814 by the decision of the Supreme 
Court of the United States in 

I 

I 

Brown v. United States , 8 Cranch, 110. 

In that case, a libel had been filed by the United States 
Attorney for the District of Massachusetts agkinst cer¬ 
tain lumber physically located in the United Stages which 
had belonged to a British subject and which had been sold 
to an American citizen subsequent to the declaration of 
war against Great Britain on June 18, 1812 (2 8jtat. 755). 
The American purchaser intervened in the p 
and claimed the lumber. The District Court disc 
libel, but this decree was reversed by the Circuit Court, 
which condemned the lumber as enemy property! forfeited 
to the United States. The claimant appealed to the 
Supreme Court of the United States, which reversed the 


toceeding 
missed the 
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judgment of the Circuit Court and affirmed the order of 
the District Court dismissing the libel. The Supreme 
Court conceded that “war gives to the sovereign full 
right to take the persons and confiscate the property of 
the enemy wherever found’’ (p. 127), but held that this 
right of confiscation could be exercised only by Congress, 
and that the mere act of Congress in declaring war was 
not an act of confiscation. Mr. Chief Justice Marshall 
said (p. 127): “The proposition that the declaration of 
war does not in itself enact a confiscation of the property 
of the enemy within the territory of the belligerent, is 
believed to be entirely free from doubt.” 

This principle was reaffirmed by the Supreme Court 
of the United States in 

Conrad v. Waples, 96 U. S. 279, 284; 

and is regarded by eminent authorities as representing 
the settled law. 

Wheaton, International Law, Dana’s ed., §304; 

2 Hyde, International Law, §618. 

There can be doubt, therefore, that the German stock¬ 
holders of record had title to the shares of stock claimed 
in this suit up to the time when the endorsed certificate 
representing those shares was sold and delivered to the 
plaintiffs. 

(b) While, in the last analysis, the title to shares of 
corporate stock is governed by the law of the jurisdiction 
where the corporation is organized and exists, that law 
will predicate a transfer of title to such shares upon a 
valid transfer of title to the certificate representing them. 
This is clear from the decision of the Supreme Court of 
the United States in 

Direction der Disconto-Gesellschaft v. United 
States Steel Corporation , 267 U. S. 22. 
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In that case the plaintiffs were German banks which 
owned stock in the United States Steel Corporation, a 
New Jersey corporation. These shares were registered 
in the names of British citizens resident in England. The 
certificates of stock were endorsed in blank and held in 
England by the agent of one of the plaintiffs, an^i by the 
pledgee of the other. The British Public Trustee, an 
official analogous to the American Alien Property Cus¬ 
todian, seized the certificates as enemy property. The 
defendant corporation then refused to register the 
shares in the names of the plaintiffs, claiming that 
the title to the shares was in the Public 'Trustee. 
The plaintiffs sued the defendant corporation | and the 
Public Trustee in equity to establish title to theijr shares. 
The lower court decreed that they were not eiititled to 
the shares, but that title thereto was in the Public Trus¬ 
tee, and this decree was affirmed on appeal to the 
Supreme Court of the United States. 

The argument in behalf of the plaintiffs Was based 
on the ground that corporate shares could not |be seized 
anywhere except in the jurisdiction of incorporation. In 

dealing with this claim, the Court said (pp. 28-2^): 

l 

4 4 The appellants, starting from the sound prop¬ 
osition that jurisdiction is founded upon power, 
overwork the argument drawn from the [power of 
the United States over the Steel Corporation. Tak¬ 
ing the United States in this connection to mean 
the total powers of the Central and Stats Govern¬ 
ments, no doubt theoretically it could di^aw a line 
of fire around its boundaries and recognize noth¬ 
ing concerning the corporation or any interest in 
it that happened outside. But it prefers to con¬ 
sider itself civilized and to act accordingly. There¬ 
fore New Jersey having authorized thi^ corpora¬ 
tion like others to issue certificates that so far rep¬ 
resent the stock that ordinarily at least no one 
can get the benefits of ownership except through 
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and by means of the paper, it recognizes as owner 
anyone to whom the person declared by the paper 
to be owner has transferred it by the indorsement 
provided for, wherever it takes place. It allows an 
indorsement in blank, and by its law as well as by 
the law of England an indorsement in blank 
authorizes anyone who is the lawful owner of the 
paper to write in a name, and thereby entitle the 
person so named to demand registration as owner 
in his turn upon the corporation’s books. But the 
question who is the owner of the paper depends 
upon the law of the place where the paper is. It 
does not depend upon the holder’s having given 
value or taking without notice of outstanding 
claims but upon the things done being sufficient by 
the law of the place to transfer the title. An exe¬ 
cution locally valid is as effectual as an ordinary 
purchase . . . The things done in England trans¬ 
ferred the title to the Public Trustee by English 
law. ’ ’ (Italics ours.) 

The court thus decided that title to the shares under the 
American law depended upon title to the certificate rep¬ 
resenting those shares as determined by the law of the 
place where the certificate was. 

The law of New York, where the corporation here 
involved was incorporated, is to the same effect. Title 
to shares of stock depends upon title to the certificate 
representing the shares, 

Simpson v. Jersey City Contracting Co., 165 
N. Y. 193, 58 N. E. 896; 

Travis v. Knox Terpezone Co., 215 N. Y. 259, 
109 N. E. 250; 

and the transfer of the certificate indorsed in blank 
transfers legal title to the shares. 

McNeil v. Tenth National Bank, 46 N. Y. 325, 
331; 
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Robinson v. National Bank of Neiv Berne, 95 
N. Y. 637, 642 ; 

Knox v. Eden Musee Americain Co., 148 N. Y. 
441, 454, 42 N. E. 988, 992. 

I 

It may be assumed here, as the Court below assumed 
(R. 7), that the shares of stock in question were stated in 
the certificate to be transferable only upon the books 
of the corporation by the registered owner or his attor¬ 
ney duly authorized and upon surrender of the certifi¬ 
cate. 


Hudson Trust Co. v. American Linseed- Co., 
190 App. Div. 289, 180 N. Y. SupplJ 17. 


But this does not prevent the passage of legaj. title to 
the shares upon the sale and delivery of the certificate 
duly endorsed in blank. 


Johnston v. Laflin, 103 U. S. 800, 80^. 


• I 

As was said by the Court of Appeals of New Yofrk in the 
leading case of McNeil v. Tenth National Bank, 46 N. Y. 
325, 331: 

“It has also been settled, by repeated adjudi- 
cations, that, as between the parties, the | delivery 
of the certificate, with assignment and xjower in¬ 
dorsed, passes the entire title, legal and equitable, 
in the shares, notwithstanding that, by the terms 
of the charter or by-laws of the corporation, the 
stock is declared to be transferable on^y on its 
books; that such provisions are intended solely for 
the protection of the corporation, and can be 
waived or asserted at its pleasure, and that no 
effect is given to them except for the protection 
of the corporation; that they do not incapacitate 
the shareholder from parting with his interest, 
and that his assignment, not on the books, passes 
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the entire legal title to the shares subject only to 
such liens or claims as the corporation may have 
upon it, and excepting the right of voting at elec¬ 
tions, etc.” 

The transfer of legal title to the shares is complete upon 
transfer of title to the paper representing those shares, 
endorsed in blank. 

In the present case, the sale and delivery of the cer¬ 
tificate took place in the Kingdom of the Netherlands, so 
that the question of whether the plaintiffs got title to the 
certificate depended upon the law of the Netherlands. 

Direction der Disconto-Gesellschaft v. United 
States Steel Corporation, 267 U. S. 22, 28: 
6 ‘.. . the question of who is the owner of the 

paper depends upon the law of the place 
where the paper is.” 

Williams v. Colonial Bank , 38 Ch. D. 388. 

Under the law of the Netherlands, the sale and delivery 
of the certificate to the plaintiffs was entirely legal and 
valid, and operated to transfer title to the certificate to 
the plaintiffs (R. 3). 

( c ) The soundness of these principles was not ques¬ 
tioned by the Court below. However, that Court took 
the position that public policy prevented the recognition 
in the United States of the sale to the plaintiffs, since that 
sale had been made by an alien enemy after the outbreak 
of war and affected enemy property in the United States 
In reading this conclusion the Court below expressly 
excluded (R. 10) any possible retroactive effect of the 
Trading with the Enemy Act (40 Stat. 411). The plain¬ 
tiffs submit that this position is entirely inconsistent with 
accepted principles of law and with the decisions of the 
Supreme Court of the United States (R. 9). 


The plaintiffs concede that Congress might at any 
time after the outbreak of the war have enacted legis¬ 
lation providing for the complete confiscation of enemy 
property in the United States. Brown v. United States, 
8 Cranch. 110, 122. As an incident to such legislation, 
Congress might have provided that no transfers of 
enemy property in the United States to neutral citizens, 
or to any one else, should be valid. If Congress 
had so provided by appropriate legislation prjor to the 
transfer here in question, the plaintiffs would be out of 
court. But Congress had not so provided. There is 
nothing in the declaration of war upon Germany (Joint 
Resolution of April 6, 1917, 40 Stat. 1) which can be re¬ 
garded as having such an effect. The Trading with the 
Enemy Act (40 Stat. 411) w T as approved October 6, 1917, 
over a month after the sale to the plaintiffs | had been 
consummated by delivery of the stock certificate duly 
endorsed in blank. The State of New York had enacted 
no applicable legislation. Hence there is no ba$is for the 
view that any legislation, Federal or State, in effect at 
the time of the sale, prevented the passage of tjitle to the 
shares to the plaintiffs. 

The plaintiffs also concede that, if the transfer had 
been to a resident of the United States, it migh^ not have 
been valid, even in the absence of legislatio^, since it 
would then have involved a commercial transaction be¬ 
tween a person in the territory of one belligerent and a 
person in the territory of the other, which v^ould have 
been of doubtful legality under accepted ruleS of inter¬ 
national law. But again that is not this case. i Here the 
transfer was from an enemy to a neutral citizeji and resi¬ 
dent, consummated in a neutral country, and was entirely 
legal under international law and under the Jaw of the 
neutral country. The plaintiffs did nothing illegal in pur- 
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chasing the shares. As was said by the Supreme Court 
of the United States in the case of Young v. United 
States, 97 U. S. 39, 63: 

“A non-resident alien need not expose him¬ 
self or his property to the dangers of a foreign 
war. He may trade with both belligerents or with 
either. By so doing he commits no crime. His 
acts are lawful in the sense they are not pro¬ 
hibited. So long as he confines his trade to prop¬ 
erty not hostile or contraband, and violates no 
blockade, he is secure both in his person and his 
property. If he is neutral in fact as well as in 
name, he runs no risk.” (Italics ours.) 

Since the transaction involved in the present case did 
not involve any illegal trading with the enemy by any one, 
the primary question arising as a result of the decision 
by the Court below is whether there is some rule of public 
policy or international law requiring that a sale to a 
neutral alien friend of shares in an American corpora¬ 
tion, valid vrhere made, shall, by reason of the fact that 
such transfer was made by an enemy, be denied validity, 
in the absence of any legislation denying validity to such 
transfers. We shall consider hereafter (pp. 26-40, infra) 
whether there was any legislation retroactively having 
that effect. 

The basis of the principles governing commercial 
relations with and between nationals of belligerent 
countries has recently been discussed by the Supreme 
Court of the United States in the case of Sutherland v. 
Mayer, 271 U. S. 272, where the Court said (pp. 286-288): 

“It is . . . settled that during the war all 
intercourse, correspondence and traffic between 
citizens of this country and of Germany, which 
would or might be to the advantage of the enemy, 
were absolutely forbidden. . . . 
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“The reasons for, and the limitations upon, 
the rule have been frequently stated. War be¬ 
tween nations is war between their individual citi¬ 
zens. All intercourse inconsistent with & condition 
of hostility is interdicted . . . for fear that it 
may give aid or comfort to, or add to the resources 
of, the enemy. Moreover, as said by thfs court in 
United States v. Lane , 8 Wall. 185, 19^, ‘If com¬ 
mercial intercourse were allowable, it wbuld often¬ 
times be used as a color for intercourse of an en¬ 
tirely different character; and in such a case the 
mischievous consequences that would er^sue can be 
readily foreseen.’ But war is abnormal and ex¬ 
ceptional; and, while the supreme necessities 
which it imposes require that, in many respects, 
the rules which govern the relations \)i the re¬ 
spective citizens of the belligerent powers in time 
of peace must be modified or entirely put aside, 
there is no tendency in our day at least] to extend 
them to results clearly beyond the ne^d and the 
duration of the need. The purpose of t^be restric¬ 
tion is not arbitrarily and unnecessarily to tie the 
hands of the individuals concerned, but to preclude 
the possibility of aid or comfort, direct or indirect, 
to the opposing forces. It is that purpose which 
gives birth to the rule and indicates its limits. 
The rule is simply ‘a belligerent’s weapon of self¬ 
protection. ’ . . . The whole tendency pf modern 
law and practise is to soften the ‘ ancient severities 
of war’, and to recognize, increasingly, that the 
normal inter-relations of the citizens of xhe respec¬ 
tive belligerents are not to be interfered with when 
such interference is unnecessary to the successful 
prosecution of the war. Private rights and duties 
are affected by war only so far as they are in¬ 
compatible with the rights of war.” 

The same principle was laid down by Mr. Justice Gray, 
later an Associate Justice of the Supreme Cc^urt of the 
United States, in the leading case of Kershaw v. Kelsey , 
100 Mass. 561, after an elaborate examination of the 
authorities (pp. 572-573): 
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“The result is, that the law of nations, as 
judicially declared, prohibits all intercourse be¬ 
tween citizens of the two belligerents which is 
inconsistent with the state of war between their 
countries; and that this includes any act of volun¬ 
tary submission to the enemy, or receiving his 
protection; as well any act or contract which tends 
to increase his resources; and every kind of trad¬ 
ing or commercial dealing or intercourse, whether 
by transmission of money or goods, or orders for 
the delivery of either, between the two countries, 
directly or indirectly, or through the intervention 
of third persons or partnerships, or by contracts in 
any form looking to or involving such transmis¬ 
sion, or by insurances upon trade with or by the 
enemy. Beyond the principle of these cases the 
prohibition has not been carried by judicial deci¬ 
sion. The more sweeping statements in the text 
books are taken from the dicta which we have 
already examined, and in none of them is any other 
example given than those just mentioned. At this 
age of the world, when all the tendencies of the law 
of nations are to exempt individuals and private 
contracts from injury or restraint in consequence 
of war between their governments, we are not dis¬ 
posed to declare such contracts unlawful as have 
not been heretofore adjudged to be inconsistent 
with a state of war.” 

It appears from these judicial pronouncements that 
the rule invalidating certain classes of contracts with 
nationals of belligerent countries has three bases: (a) 
that all the nationals of one belligerent are enemies of 
all the nationals of the other; ( b ) that commercial inter¬ 
course with the enemy may result in the transmission of 
intelligence to, and possible treasonable communication 
with, the enemy; (c) that such intercourse may increase 
the resources of the enemy available for the prosecution 
of the war by the transmission of money or property 
from the territory of the other belligerent. 
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None of these reasons for invalidating contracts with 
an enemy, or sales by or to an enemy, has any applica¬ 
tion to a sale by an enemy to a neutral such as ip involved 
in this case. It is obvious that the citizens of Holland 

i 

were not enemies of the citizens of Germany any more 
than they were enemies of the citizens of the United 
States. It is equally obvious that there was no possi¬ 
bility that the transaction here in question m^ght result 
in the transmission of intelligence from the United States 
to the enemy, or in treasonable communications! Finally, 
the transaction in question did not increase the resources 
of Germany by transferring property in the United States 
into German hands. Indeed, it had exactly the opposite 
effect. It transferred German property in the United 
States out of German hands, and into the h^nds of a 
friendly neutral. 

But the argument may be advanced, and indeed some 
such consideration seems to have been controlling in the 
mind of the Court below, that public policy requires that 
transfers by enemies to neutrals of property or inter¬ 
ests in property located in the United States be denied 
validity since such transfers ordinarily will have the 
effect of increasing the resources of the energy by con¬ 
verting enemy property or interests therein no^; available 
for the prosecution of the war into moneyj or other 
assets which may be so availed of. In other ^ords, the 
argument is that where such transactions involve the 
conveyance of property or interests in property lo¬ 
cated within the territory of one belligerent, puch trans¬ 
fers are to be regarded as invalid in so far as that bellig¬ 
erent is concerned for the reason that the assertion of 
such invalidity is necessary to prevent the diversion to 
the use of the enemy of the proceeds of suclfi transfer. 
We propose to show that, to hold the transaction here in¬ 
volved invalid on this ground (a) would involve an exten- 
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si on beyond any decided case of the powers of a belliger¬ 
ent over the transfer of enemy property within its 
jurisdiction, and ( b ) would involve a denial to friendly 
neutrals of rights with respect to the acquisition of prop¬ 
erty from enemies which have been frequently upheld in 
respect of transfers between enemies themselves. 

The rule governing the effect of war upon commercial 
relations with belligerents, as established by the cases, 
is that the outbreak of war interdicts commercial rela¬ 
tions between persons within the respective territories of 
the opposing belligerents which involve dealings across 
the belligerent line. Thus, contracts made with an enemy 
in enemy territory by a local agent of a principal in the 
United States are valid, since no dealing across the bellig¬ 
erent line is involved. 

United States v. Quigley, 103 U. S. 595. 


See also 

Ward v. Smith, 7 Wall. 447, 453. 

Similarly, a mortgage on real estate situated in enemy 
territory made by an enemy there resident to a citizen 
and resident of the United States is valid. 

Carson v. Dunham, 121 U. S. 421. 

| 

A sale of property in enemy territory made in the United 
States by one resident in the United States to another is 
valid, and passes a good title to the property sold. 

Briggs v. United States, 143 U. S. 346. 

The same principle applies to a sale by one enemy resid¬ 
ing in enemy territory to another such enemy of prop¬ 
erty in the United States. 

Conrad v. Waples, 96 U. S. 279; 

Burbank v. Conrad, 96 U. S. 291. 
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A devise by one enemy to another of land in the United 
States is valid. 

Corbett v. Nutt, 59 Va. 624. 

i 

So also, contracts between an American in enemy terri¬ 
tory and an enemy national also there resident are valid 
and will be enforced in the courts of the United States, 
even at suit of the enemy. 

Kershaw v. Kelsey, 100 Mass. 561. 

See also 

Ohlendiek v. Schuler, 299 Fed. 182, 186 (6th 
Circ.). f 

In all these cases, since the transactions in question did 
not involve trade across the belligerent line, the validity 
of the transactions was upheld. 

In the present case there is a sale by an ehemy to a 
neutral of property in the United States, consmjnmated in 
a neutral country. The transaction itself was entirely 
valid and legal under the laws of that country. If a simi¬ 
lar transaction had been carried out betweep two ene¬ 
mies in enemy territory, it would have been v^lid under 
the rule laid down in Conrad v. Waples and Burbank v. 
Conrad, supra. If validity is denied to the actual trans¬ 
action in the present case, it will mean that p friendly 
neutral will be treated worse than an enemy would be 
treated. The present case, like those cited hbove, in¬ 
volved no dealing between persons on opposite sides of 
the belligerent line. It falls entirely outside the rule 
established by the cases forbidding commercial transac¬ 
tions between belligerents. The conclusion reached by 
the Court below, that the transfer to the plaintiffs was 
invalid, goes far beyond the principles heretofore estab¬ 
lished and works a serious and wholly unwarranted injus¬ 
tice on friendly neutral citizens. It is respectfully sub- 
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mitted that the result is contrary to law and disregards 
the requirements of justice. 

The reasoning by which the Court below reached its 
conclusion was in substance as follows: The shares 
claimed are to be regarded as enemy property in the 
United States, analogous to a debt owed by a resident 
of the United States to an enemy. An enemy alien can¬ 
not recover during the war on a debt owed by an Amer¬ 
ican resident, since to allow such recovery would add to 
the resources of the enemy. The same result would fol¬ 
low if an enemy alien were allowed to sell property in 
the United States other than debts; hence public policy 
prevents the recognition of such sales as valid. The act 
of the plaintiffs in purchasing the shares was unfriendly 
to the United States, and added to the resources of the 
enemy (R. 8-10). 

The initial proposition of the Court below that the 
shares of stock involved in this suit are to be regarded 
as property in the United States owned by enemies when 
the war began is sound enough, but it is respectfully 
submitted that that Court, in the language of the Su¬ 
preme Court of the United States in Direction der Dis- 
conto-Gesellschaft v. United States Steel Corporation, 267 
U. S. 22, 28, “overworks the argument drawn” from that 
proposition. There is no similarity between allowing an 
enemy to recover during the war on a debt due from an 
American resident, which necessarily involves the trans¬ 
mission of money from the United States to the enemy 
country, and allowing a friendly neutral to recover prop¬ 
erty to which he has acquired the usual indicia of title 
by an entirely legal transaction. If the plaintiffs were 
enemies seeking during the war to assert their rights as 
stockholders upon the liquidation of the corporation in 
question, the analogy relied upon by the Court below 

i 

might be applicable. As the case actually stands, it is 
submitted that the analogy fails. 
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Moreover, the decision of the Court below is opposed 
to the only authority we have been able to discover deal¬ 
ing directly with the rights, in the absence ^>f statute, 
of a neutral transferee of a chose in action formerly held 
by an enemy. While this question has neveh been' ju¬ 
dicially passed upon, a learned writer has expressed his 
opinion as follows (Latifi, Effect of War on Property, 
53): • | 

44 An enemy holder can no more sue <j>n a bill of 
exchange than on any other contract, bqt it is con¬ 
ceived that if he negotiates the hill of exchange to 
a neutral, even during hostilities, the latter could 
sue on it in his oum name. 77 (Italics ours.) 

It is submitted that this statement sets forth the true 
rule of law governing the present case. 

The only authority directly referred by th^ Court be¬ 
low in support of its conclusion was Conrad v. Waples, 
96 U. S. 279, 287. The language which was apparently 
relied upon by the Court reads as follows (p. 287) : 

4 4 It may be admitted that the right pf a bellig¬ 
erent to confiscate the property of enemies found 
within its territory cannot be impaired by a sale 
of the property during the war, but it ^s not per¬ 
ceived that on any other ground the sa^e could be 
invalidated. ’ 7 


But when this language is read in the light off the facts 


involved in Conrad v. Waples, it at once appears not only 
that it does not support the conclusion of the Court below 
in this case, but that the actual decision in Conrad v. 
Waples is directly opposed to the result reached by the 
Court below here. 


In Conrad v. Waples, 96 U. S. 279, the plaintiff brought 
an action to recover certain real property situated in 
the city of New Orleans. He claimed title t<j> the prop¬ 


erty through a conveyance from his father. The defend¬ 
ant set up a title under a deed to him from the United 


States marshal under a decree of the District Court con- 
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demning the property as that of the plaintiff’s father, who 
had been in the Confederate service up to the close of 
the Civil War, under the Confiscation Act of July 17,1862 
(12 Stat. 590). It appeared that the city of New Orleans 
had passed into the possession of the Federal forces on 
May 1, 1862, while both the plaintiff and his father were 
within the Confederate lines, and that the conveyance of 
the property to the plaintiff was made on May 6, 1862. 
On this state of facts, the lower court directed a verdict 
for the defendant. On appeal to the Supreme Court of 
the United States, the judgment was reversed. The 
Supreme Court held that the Confiscation Act did not 
divest titles vested before its passage, and that the con¬ 
veyance of the property in question to the plaintiff by 
his father vested title in the plaintiff. The Court said 

(pp. 286-288): 

“The character of the parties as rebels or ene¬ 
mies did not deprive them of the right to contract 
with and to sell to each other. As between them¬ 
selves, all the ordinary business between people 
of the same community in buying, selling, and ex¬ 
changing property, movable and immovable, could 
be lawfully carried on, except in cases where it was 
expressly forbidden by the United States, or where 
it would have been inconsistent with or have tended 
to weaken their authority. It was commercial 
intercourse and correspondence between citizens of 
one belligerent and those of the other, the engaging 
in traffic between them, which were forbidden by 
the laws of war and by the President’s proclama¬ 
tion of non-intercourse. So long as the war ex¬ 
isted, all intercourse between them inconsistent 
with actual hostilities was unlawful. But com¬ 
mercial intercourse and correspondence of the 
citizens of the enemy’s country among themselves 
were neither forbidden nor interfered with, so long 
as they did not impair or tend to impair the su¬ 
premacy of the national authority or the rights 
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of loyal citizens. No people could long exist with¬ 
out exchanging commodities, and, of course, with¬ 
out buying, selling, and contracting. | And no 
belligerent has ever been so imperious and arbi¬ 
trary as to attempt to forbid the transaction of 
ordinary business by its enemies amofig them¬ 
selves. No principle of public law and no con¬ 
sideration of public policy could be subserved by 
any edict to that effect; and its enforcement, if 
made, would be impossible. If, then, intercourse 
between the Conrads, father and sons, tjiey being 
all enemies, w 7 as not unlawful; if between them 
contracts for the purchase and sale of property, 
in respect to which there was no special interdict, 
would have been binding,—the sale in tie case at 
bar can only be impeached, if at all, by ireason of 
the situation of the property within the Federal 
lines. And from that circumstance it could not be 
impeached, unless the sale, if upheld, in some way 
frustrated the enforcement of the right bf seizure 
and confiscation possessed by the United States. 
It may be admitted that the right of a belligerent 
to confiscate the property of enemies forpid within 
its territory cannot be impaired by a sale of the 
property during the war, but it is not perceived 
that on any other ground the sale could be in¬ 
validated. A conveyance in such case wjould pass 
the title subject to be defeated, if the government 
should afterwards proceed for its Condemna¬ 
tion. ... If the sale to the younger Conrads had 
been made after the passage of the Confiscation 
Act, it w'ould not have prevented the t^tle of the 
elder Conrad from vesting by the decree of con¬ 
demnation in the United States. But, hdving been 
made previously it was not impaired by the act.” 
(Italics ours.) 


It is clear that the language in Conrad v. Waples 
apparently relied upon by the Court below in this case 
does not support its conclusion. The most thit the Su¬ 
preme Court can be claimed to have intimated in Conrad 
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v. Waples was that a sale by an enemy of property in the 
United States could not deprive the United States of its 
right to confiscate that property, if the United States 
later chose retroactively to exercise that right; and this 
statement was a mere hypothetical admission by the 
Court. The actual decision was to the effect that the sale 
by an enemy of property in the United States was valid. 
If the mere outbreak of war gave rise to a public policy 
invalidating all sales by enemies of property in the 
United States, as held by the Court below in this case, the 
decision in Conrad v. Waples must necessarily have been 
the exact opposite of what it actually was. 

As we have already pointed out (p. 6 , supra), the 
Court below did not place its decision in this case on 
the proposition that the United States, by the enact¬ 
ment of the Trading with the Enemy Act, had attempted 
to exercise a right of confiscation as against transferees 
of property owned by enemies when the war began (R. 
10). As we shall demonstrate later (pp. 26-40, infra), 
such a construction of the Act would be entirely unwar¬ 
ranted. For the present, we confine ourselves to showing 
that, in any event, the conclusion of the Court below that 
the mere outbreak of war, apart from any subsequent 
legislation, prevented all transfers by enemies of their 
property in the United States, is clearly untenable. 

It must not be forgotten that this is not a case where 
an enemy is seeking to assert rights to property in the 
United States. The plaintiffs are citizens and residents 
of the Netherlands, and always have been. Their coun¬ 
try has always been at peace with the United States, and 
they have never been enemies of the United States. If, 
as is clear from the decision in Conrad v. Waples, an 
enemy transferee of the identical shares here involved 
would have acquired a valid title, on what just basis 
can it be contended that a friendly neutral did not? 
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The practical consequences of such a conclusion are 
enough to condemn it. If the transferee had been a Ger¬ 
man, then, under the decision in Conrad v. iVaples, he 
would have title to the shares, and could no doqbt recover 
them from the Alien Property Custodian, at least to the 
amount of $10,000, under the Act of March 4, 1923 (42 
Stat. 1511), amending the Trading with the Ehemy Act. 
Under the decision of the lower Court in this case, the 
friendly neutral plaintiffs cannot recover at all; while, 
title not having been passed, their German transferror 
could recover from the Custodian to the extent kff $10,000, 
leaving the plaintiffs remitted to a doubtfql remedy 
against a former enemy of the United Statep. A rule 
which produces so unjust a result cannot represent the 
law. 

The question involved in the case at bar has never 
before been decided by any court. The matter is res 
nova. There is no judicial precedent requiring that the 
plaintiffs be denied relief. The only write! who has 
dealt with the subject supports the plaintiffs’ contention. 

Latifi, Effect of War on Property, o3 (quoted, 

supra, p. 21). | 

. 

In these circumstances, it is respectfully j submitted 
that this Court should follow the principle expressed by 
the Supreme Court of the United States in Sutherland 
v. Mayer, 271 U. S. 272, 287: j 

“The whole tendency of modern laV and prac¬ 
tice is to soften the ‘ ancient severities of war, ’ and 
to recognize, increasingly, that the normal inter¬ 
relations of the citizens of the respective belliger¬ 
ents are not to be interfered with when such inter¬ 
ference is unnecessary to the successful prosecu¬ 
tion of the war.” 

We believe this Court should say, as Mr. Jiistiee Gray 
said in Kershaw v. Kelsey, 100 Mass. 561, 573 : 
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“At this age of the world, when all the tend¬ 
encies of the law of nations are to exempt individ¬ 
uals and private contracts from injury or restraint 
in consequence of war between their governments, 
w'e are not disposed to declare such contracts un¬ 
lawful as have not been heretofore adjudged to be 
inconsistent with a state of war.” 

The consideration applies with especial force to the pres¬ 
ent case, where what is involved is not the rights of 
enemies (as in Sutherland v. Mayer and in Kershaw v. 
Kelsey) but the rights of citizens of a friendly neutral 
nation. 

We respectfully submit that the learned Court below 
was in error in holding that, apart from the Trading 
with the Enemy Act, the bearing of which we shall next 
consider, the plaintiffs did not get a valid title to the 
shares claimed in this suit as a result of the sale and 
delivery to them in Holland of the duly endorsed certifi¬ 
cate representing those shares. 


II. 

The title of the plaintiffs was not divested (a) by 
the enactment of the Trading with the Enemy Act nor 
(b) by the seizure of the shares by the Alien Property 
Custodian under the provisions of that Act. 

We now pass to a consideration of the effect upon the 
plaintiffs ’ title of the enactment of the Trading with the 
Enemy Act (40 Stat. 411) and of the seizure of the shares 
by the Alien Property Custodian acting under that Act. 
We will undertake to show ( a ) that the enactment of the 
Trading with the Enemy Act did not divest the plaintiffs’ 
title to the shares, and ( b ) that the seizure of the shares 
by the Custodian did not do so. 
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(a) Subsection (a) of Section 3 of the Trading with 
the Enemy Act provides as follows: 

4 4 That it shall be unlawful— 

(a) For any person in the United States, except 
with the license of the President, granted to such 
person, or to the enemy, or ally of enemy, as pro¬ 
vided in this Act, to trade, or attempt to trade, 
either directly or indirectly, with, to, oh from, or 
for, or on account of, or on behalf of, or for the 
benefit of, any other person, with knowledge or 
reasonable cause to believe that such other person 
is an enemy or ally of enemy, or is conducting or 
taking part in such trade, directly or indirectly, 
for, or on account of, or on behalf of, qr for the 
benefit of, an enemy or ally of enemy. ’ ’ 

It is clear that this paragraph has no application to the 
present case, since it refers only to person^ “in the 
United States.” j 

Subsection (b) of Section 7 of the Act, so far as rele¬ 
vant to the present discussion, provides that: 

4 4 Nothing in this Act contained sh^ll render 
valid or legal, or be construed to recognize as valid 
or legal, any act or transaction constituting trade 
with, to, from, for or on account of, or jon behalf 
or for the benefit of an enemy perforated or en¬ 
gaged in since the beginning of the war and prior 
to the passage of this Act, or any such act or trans¬ 
action hereafter performed or engaged !in except 
as authorized hereunder, which would otherwise 
have been or be void, illegal, or invalid at law . No 
conveyance, transfer, delivery, payment, or loan 
of money or other property, in violation of section 
three hereof, made after the passage of\ this Act, 
and not under license as herein provided shall cor<v- 
fer or create any right or remedy in respect there¬ 
of; and no person shall by virtue of arly assign¬ 
ment, indorsement, or delivery to him of any debt, 
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bill, note, or other obligation or chose in action by, 
from, or on behalf of, or on account of, or for the 
benefit of an enemy or ally of enemy have any right 
or remedy against the debtor, obligor, or other 
person liable to pay, fulfill, or perform the same 
unless said assignment, indorsement, or delivery 
was made prior to the beginning of the war or shall 
be made under license as herein provided, or 
unless, if made after the beginning of the war and 
prior to the date of passage of this Act, the per¬ 
son to whom the same was made shall prove lack 
of knowledge and of reasonable cause to believe on 
his part that the same was made by, from or on 
behalf of, or on account of, or for the benefit of 
an enemy or ally of enemy; and any person who 
knowingly pays, discharges, or satisfies any such 
debt, note, bill, or other obligation or chose in 
action shall, on conviction thereof, be deemed to 
violate section three hereof.’’ (Italics ours.) 

It is clear that the provision of the first sentence of 
this paragraph that the Act shall not “render valid or 
legal” transfers made prior to the enactment of the Act 
“which would otherwise have been or be void, illegal or 
invalid at law”, does not apply to the present case. As 
has been pointed out (pp. 7-26, supra), the transaction 
here involved, apart from legislation and on vrell-settled 
principles of law, wras valid and vested a good title to the 
shares in question in the plaintiffs upon the delivery of 
the endorsed certificate to them. 

The first provision contained in the second sentence 
of the paragraph expressly refers only to conveyances 
and transfers “made after the passage of this Act.” The 
second provision contained in that sentence refers to 
assignments and indorsements of debts, bills, notes or 
other obligations or choses in action, and provides that 
no person by virtue of such assignment or indorsement 
by an enemy shall “have any right or remedy against 
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the debtor, obligor, or other person liable to pay, fulfill or 
perform the same” where such assignment or indorse¬ 
ment was made “after the beginning of the war/* except 
in special cases not material here. The language does not 
expressly refer to shares of stock, but it has bben held 
that they are included in the words “any debt, till, note 
or other obligation or chose in action .’ y 

i 

Stoehr v. Wallace, 269 Fed. 827, 84JL (S. D. 
N. Y.), affd. 255 U. S. 239; 

Miller v. Kaliwerke Aschersleben Aktien- 
Gesellschaft, 283 Fed. 746, 755 (2^1 Circ.). 

We will now consider whether this provision of the 
statute affords any basis for an argument that t|ie plain¬ 
tiffs ’ title to the shares claimed in this suit was'divested 
by the passage of the Trading with the Enemy Act. 

The plaintiffs respectfully submit that the second pro¬ 
vision of the second sentence of subsection (b) of Section 
7 of the Act, quoted above, is not to be construed as 
divesting their title, first, because the language of the 
provision will not bear such a construction, and second, 
because established rules for the construction of statutes 
forbid such a construction. 

First: There is nothing in the provision referred to 
which expressly provides that transfers of enejny prop¬ 
erty made prior to the approval of the Trading* with the 
Enemy Act, otherwise valid, shall retroactively be held 
to be invalid. All that the statute says is that no per¬ 
son, by reason of a transfer of a chose in action made 
after the beginning of the war, shall have “any right or 
remedy against the debtor, obligor or other person liable 
to pay, fulfill, or perform the same 

The obvious effect of the provision is to depy to the 
assignee or transferee a right or remedy directly against 
the debtor or obligor. It does not purport to deny or 
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limit the rights of the assignee or transferee against the 
Alien Property Custodian. Thus, in the present case, 
the plaintiffs would have no right to proceed directly 
against the Erie Railroad Company to compel it to reg¬ 
ister the shares in their name, and they have not at¬ 
tempted to do so; instead, they have brought suit against 
the Custodian under Section 9 to recover their property. 

The correctness of this construction of the provision 
in question may be demonstrated by comparing that pro¬ 
vision with that which immediately precedes it. The pre¬ 
ceding provision enacts that no conveyance made after 
the passage of the Act “shall confer or create any right 
or remedy in respect thereof. ’ ’ The one here under con¬ 
sideration provides that no assignment of a chose in 
action made after the beginning of the war shall give 
“any right or remedy against the debtor, obligor, or other 
person liable to pay, fulfill, or perform the same.” The 
latter provision clearly is less sweeping in its effect than 
the former, and applies only to a specific “right or 
remedy” of the transferee, that against the obligor — 
here, the Erie Railroad Company. 

That subsection (b) of Section 7 was not intended to 
deprive transferees of enemy shares of stock or choses 
in action of their remedy under Section 9 appears even 
more clearly when the purpose of the statutory provision 
is considered. In the case of land and tangible personal 
property owned by enemies, sequestration was easy, 
since the Alien Property Custodian could seize the 
physical property and compel any claimant to that prop¬ 
erty to prove that he was not an enemy in a suit under 
Section 9. In the case of shares of stock, how r ever, as in 
the case of other choses in action, the corporation or the 
debtor or obligor would have been placed in a very em¬ 
barrassing position had he not been protected by Sec¬ 
tion 7 from direct suit by alleged transferees of enemy 
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stockholders and creditors, and would have bebn obliged, 
in order to protect himself, to resist seizure by the Cus¬ 
todian wherever it was claimed that the shades or obli¬ 
gations had been transferred by the enemy owner of 
record. Section 7 met the difficulty by projecting the 
corporation or the debtor or obligor, allotting ready 
sequestration by the Custodian, and remitting the 
transferee to a suit against the Custodian finder Sec¬ 
tion 9, just as would have been the case if the transfer 
had been one of tangible property. The obvious purpose 
of that portion of subsection (b) of Section 7 relating to 
choses in action was not confiscation, but efficient admin- 
istration. If the purpose of the statute had| been con¬ 
fiscation, there is no reason why real estate aid tangible 
personal property should not have been included; yet the 
provision in question applies to transfers oi choses in 
action only. 

Moreover, the requirement that any claimant prove 
his claim under Section 9 was a. powerful instrument to 
prevent mere colorable transfers. The burden of proof 
was put on the claimant to show that the transfer was 
bona fide. But there is nothing in the statute to indicate 
that valid, bona fide transfers of choses in abtion made 
prior to the passage of the Act should not ^ive rise to 
rights under Section 9. 

& i 

Second : The application of established rijiles for the 
construction of statutes reinforces the conclusion reached 
by an examination of the terms and obvious purpose of 
the second provision of the second sentence oi[ subsection 
(b) of Section 7 of the Act. 

In the first place, it is well settled that statutes will 
not be construed as retrospective in their operation where 

such a construction will divest titles validlv vested, 

i 

unless their terms clearly so require. This rille is estab- 

i 

i 
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lished by a long line of decisions of the Supreme Court 
of the United States. 

United States v. Hetln, 3 Cranch, 399, 413; 
Harvey v. Tyler, 2 Wall. 328, 347; 

Twenty Per Cent. Cases, 20 Wall. 179,187; 
Chew Heong v. United States, 112 U. S. 536, 
559; 

White v. United States, 191 U. S. 545, 552; 
Shwab v. Doyle, 258 U. S. 529, 534; 
Fullerton-Krueger Lumber Co. v. Northern 
Pacific Ry. Co., 266 U. S. 435, 437. 

In the present case, a retrospective construction of sub¬ 
section (b) of Section 7 would divest a valid title vested 
in the plaintiffs; and the words of the statute, so far from 
requiring such a construction, clearly negative it. 

Moreover, a statute will be so construed as to avoid 
possible doubts as to its constitutionality. This rule is 
also settled by an unbroken line of decisions. 

United States v. Delaware & Hudson Co., 213 
U. S. 366, 408; 

United States v. Jin Fuey Moy, 241 U. S. 394, 
401; 

Baender v. Barnett, 255 U. S. 224, 226; 
Matthew Addy Co. v. United States, 264 U. S. 
239, 251; 

Lewellyn v. Frick, 268 U. S. 238, 251. 

It is respectfully submitted that any construction of the 
Trading with the Enemy Act which would make it oper¬ 
ate to divest titles validly vested prior to its enactment 
would raise very serious question as to the validity of the 
Act, as so applied, under the Fifth Amendment. 
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The Supreme Court of the United States has clearly 
indicated that if the Trading with the Enemy Act oper¬ 
ated to confiscate the property of persons whc} were not 
enemies, it would fail in due process of law, but has relied 
upon the provisions of Section 9 for the returfi of prop¬ 
erty erroneously seized as a sufficient remedy!to render 
the Act valid in this respect. 

Stoehr v. Wallace , 255 U. S. 239, 245; 

Commercial Trust Co. v. Miller, 262 U. S. 51, 
57. i 

See also 


Kahn v. Garvan, 263 Fed. 909, 916 (S. D. 

N.Y.); | 

Commercial Trust Co. v. Miller , 281| Fed. 804, 


806 (3rd Circ.), affd. 262 U. S. 51 


supra; 


Miller v. Kaliwerke Aschersleben ktien-Ge - 
sellschaft, 283 Fed. 746, 757 (2nd Circ.); 

Hicks v. Baltimore & Ohio R. R. (Jo., 10 F. 
(2d) 606, 608 (D. Md.). I 

In the recent case of Henkels v. Sutherland , 271 
U. S. 298, the Supreme Court stated that the power to 
seize property believed to be enemy property must be 
exercised subject to the limitations of the Fifth Amend¬ 
ment, and that non-enemy property could not constitu¬ 
tionally be confiscated. In that case, the Couri held that 
an American citizen whose property was erroneously 
seized as that of an enemy had a right to recover the 
income of such property received by the United States, 
where the property had been sold and the proceeds re¬ 
invested, in spite of the usual rule that the United States 
cannot be sued for interest unless a statute expressly so 
provides. The Court said (p. 301): 


I 
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“With enemy-owned property seized by the 
Custodian, it has been held, the United States may 
deal as it sees fit, White v. Mechanics 7 Securities 
Corporation, 269 U. S. 283.; but it has no such 
latitude in respect of the property of an Amer¬ 
ican citizen. Whether the Government shall pay 
interest upon its obligations depends upon Con¬ 
gressional assent; hut it cannot confiscate the 
actual increment of property belonging to a citi¬ 
zen, or the increment of the proceeds into which 
such property has been converted, any more than 
it can confiscate the property or its proceeds, with¬ 
out coming into conflict with the Constitution.” 
(Italics ours.) 

Under this decision, it is plain that a title to property 
validly vested in American citizens cannot be divested 
under the Trading with the Enemy Act; and under its 
clear implications, the plaintiffs, as friendly aliens, are 
entitled to the same protection, since friendly aliens are 
“persons’’ and are protected by the Fifth Amendment, 

Yick Wo v. Hopkins, 118 U. S. 356; 

Wong Wing v. United States, 163 U. S. 228, 
238; 

United States v. Wong Kim Ark, 169 U. S. 
649, 695; 

Truax v. Raich, 239 U. S. 33, 39; 

Terrace v. Thompson, 263 U. S. 197, 216; 

even where they are non-residents. 

Taylor v. Carpenter, 3 Story, 458, 23 Fed. Cas. 
No. 13,784 (Circ. Ct., D. Mass.). 

While an argument might perhaps be made that an alien 
friend who took a conveyance of enemy property in the 
United States after the war began took subject to the 
paramount right of the United States retrospectively 
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i 


and by specific Act of Congress to confiscate such prop¬ 
erty, the soundness of this argument is ektremely 
doubtful. It would necessarily be based on a single un¬ 
substantial dictum, if indeed the Court’s language may 
be regarded as even that, in Conrad v. Waples,\S§ U. S. 
279, 287 (quoted supra, p. 21). This dictum i§ ! of little 
weight, and cannot be regarded as removing a very se¬ 
rious constitutional doubt. This being so, the c^se would 
clearly seem to be one for applying the well-settled rule 
that the statute should be construed to avoid tl^at doubt. 
However that may be, in the absence of an explicit pro¬ 
vision in the Trading with the Enemy Act undertaking 
to make such retroactive confiscation, it is submitted that 
this Court should not extend its terms by replication 
with the result that a question of its constitutionality 
would be raised. 

Finally, a statute will be so construed, wherever pos¬ 
sible, as to avoid a violation of the rules of international 
law. I 

The Charming Betsy, 2 Cranch, 64,| 118; 

MacLeod v. United States, 229 U. Si 416, 434. 

i 

If the Trading with the Enemy Act were construed as 
divesting the title of the plaintiffs to the shares claimed 
in this suit, the result would be the out-and-ou^; confisca¬ 
tion of the property of friendly neutral citizens, which 
would involve a clear violation of the rules df interna¬ 
tional law. As was said by Secretary of Statej Adams in 
a communication to the Spanish Minister to the United 
States, March 12, 1818 (4 Am. St. Papers, For. Bel. 468, 

476, 4 Moore, Dig. Int. Law, 5): | 

• 

“ There is no principle of the law of nations 
more firmly established than that which entitles the 
property of strangers within the jurisdiction of a 
country in friendship with their own to the pro- 
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tection of its sovereign by all the efforts in his 
power.” 

Even where there is an internationally recognized power 
to seize neutral property under the so-called right of 
angary, such power may be exercised only if proper 
compensation is paid to the neutral owner of the prop¬ 
erty seized. 

2 Hyde, International Law, §633. 

In the present case, if the Trading with the Enemy Act 
is construed as divesting the plaintiffs’ title, there is a 
clear case of confiscation without compensation; for if 
their title was divested by the Act, the plaintiffs have 
no “interest, right, or title” and cannot recover under 
Section 9, while they are barred from any other recovery 
by the provisions of subsection (c) of Section 7 as 
amended by the Act of November 4, 1918 (40 Stat. 1020), 
which provides in substance that the remedy given by Sec¬ 
tion 9 shall be exclusive, and by the provisions of sub¬ 
section (e) of Section 7, which provides that “no person 
shall be held liable in any court for or in respect to any¬ 
thing done or omitted in pursuance of any order, rule or 
regulation made by the President under authority of this 
Act.” Such confiscation of the property of a friendly 
neutral would be a clear violation of the rules of inter¬ 
national law, and, under the canons of construction laid 
down by the Supreme Court of the United States, the 
statute should be so construed as to avoid such a result. 

It is therefore respectfully submitted that the enact¬ 
ment of the Trading with the Enemy Act did not divest 
the plaintiffs ’ title to the shares claimed in this suit. This 
conclusion follows from an examination of the terms of 
the Act, without more, and is strengthened by the appli¬ 
cation of the established rules of construction that stat- 
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utes will if possible be construed in such a way as to be 
prospective in their operation, as to avoid seriqus doubts 
as to their constitutionality, and as to avoid viblation of 
the rules of international law. 

(b) The seizure of the shares by the Alien Property 
Custodian was no more effective to divest the blaintiffs’ 
title than w T as the passage of the Trading with tiie Enemy 
Act. Whether seizure by the Custodian operated in all 
cases to give that official constructive possession of the 
property without title, as was suggested in 

i • 

Central Trust Company v. Garvan, |254 U. S. 
554,556, I 

or whether such seizure was an actual act of confiscation 
of property which was in fact enemy-owned, as stated in 

Munich Re-Insurance Co. v. First Re-Insur¬ 
ance Co., 6 F. (2d) 742, 751 (2d (fttre.), 

. 

i 

it is entirely clear that the Custodian did n<j)t on any 
theory get title to property not in fact enemy-owned, 
but that he simply got constructive possessiqn of such 
property. The statement of the court in 

Commercial Trust Company v. Miller , 262 
U. S. 51, 56, 

I 

that 4 ‘ under the act . . . the Custodian succeeds to 
all the rights in the property to which the enemy is en¬ 
titled as completely as if by conveyance, transfer or 
assignment’’ (italics ours), clearly indicates th&t the Cus¬ 
todian does not succeed to rights in the property to which 
the enemy is not entitled. As was said by thijs Court in 
Banco Mexicano de Commercia e Industria v. Deutsche 
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. Bank, 53 App. D. C. 266, 271, 289 Fed. 924, 927, affd. 263 
U. S. 591: 

“ . . . it was . . . the expressed policy of 
the United States ... to respect the interest, 
right or title of any persons other than Germans 
and Austrians to money, property and claims 
which had come into the possession of the Alien 
Property Custodian. Under the original act and 
the various amendments thereof, the way was open 
to any person not an enemy, or ally of enemy, to 
make claim to any money or other property to 
which he could assert an interest, right or title. ’ ’ 

There is nothing in the Act of November 4, 1918 (40 
Stat. 1020), amending subsection (c) of Section 7 of the 
Trading with the Enemy Act, which supports any other 
view. That amendment provided that whenever the Alien 
Property Custodian determined that shares in an Ameri¬ 
can corporation w^ere enemy property, the corporation 
might be required “to cancel upon its . . . books” 

all such shares “and in lieu thereof to issue certificates 
. . . for such shares ... to the Alien Property 
Custodian. . . .” The only purpose of the amend¬ 

ment was to allow the Custodian effectively to secure pos¬ 
session of shares believed to be enemy-owned by clear¬ 
ing up any doubt as to whether the corporation might 
be required to issue new certificates to the Custodian 
without the surrender to it of the old certificates. 

Columbia Brewing Co. v. Miller, 281 Fed. 289, 
(5th Circ.); 

Miller v. Kaliwerke-Aschersleben Aktien-Ge- 
sellschaft, 283 Fed. 746, 757 (2d Circ.). 

See also 

Gar van v. Marconi Wireless Telegraph Co., 
275 Fed. 486, 489 (D. N. J.); 
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Hicks v. Baltimore & Ohio R. R. Co., 10 F. 

(2d) 606, 608 (D. Md.); 

i 

The amendment of November 4, 1918, did nqt purport 
to divest any titles nor to allow the Custodian t i> do so by 
seizure. As was said by the Supreme Court of the United 
States in Stoehr v. Wallace, 255 U. S. 239, whefe subsec¬ 
tion (c) of Section 7, as amended November 4, 1918, was 
directly dealt with (p. 246): | 

“That the shares were transferred tp the Cus¬ 
todian’s name does not affect the question, for, 
considering the nature of the property, that was 
but an incident of an effective seizure and, if a 
return of the shares were ordered, a rq-transfer 
would follow as of course.” 

Moreover, the same rules of construction j apply in 
determining whether the Trading with the Eiemy Act 
permitted the Custodian by seizure of property sup¬ 
posedly enemy-owned to divest non-enemy rights in that 
property, as apply in determining whether the j^ct of its 
own force divested such titles. The rule against a retro¬ 
spective construction, the rule that a statute will be so 
construed as to avoid constitutional doubts, an^ the rule 
that violations of international law will be avoided, apply 
equally in determining what powers the Act gave to the 
Custodian as in determining the effect of the Acjt proprio 
vigore; and these all combine to fortify the conclusion, 
drawn from the terms of the statute itself, thqt seizure 
by the Custodian did not operate to divest neutfal rights 
in property seized as supposedly enemy-owned. | 

'It is respectfully submitted, therefore, that neither 
the enactment of the Trading with the Enemy) Act nor 
the seizure thereunder by the Custodian of the ^hares of 
stock claimed in this suit operated to divest the plain¬ 
tiffs’ title and that the plaintiffs have had sincq August 
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29, 1917, when the certificate representing the shares 
was delivered to them in Holland, and still have, a good 
and valid title to the shares claimed herein. 


III. 

The plaintiffs are entitled to recover the shares 
claimed herein by this suit under Section 9 of the 
Trading with the Enemy Act. 

Subsection (a) of Section 9 of the Trading with the 
Enemy Act, as amended (Act of March 4, 1923, 42 Stat. 
1511) and now in force, provides as follows: 

“That any person not an enemy or ally of 
enemy claiming any interest , right, or title in any 
money or other property which may have been con¬ 
veyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer of 
the United States, or to whom any debt may be 
owing from an enemy or ally of enemy whose prop¬ 
erty or any part thereof shall have been conveyed, 
transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him here¬ 
under and held by him or by the Treasurer of the 
United States may file with the said custodian a 
notice of his claim under oath and in such form 
and containing such particulars as the said cus¬ 
todian shall require; and the President, if appli¬ 
cation is made therefor by the claimant, may order 
the payment, conveyance, transfer, assignment, or 
delivery to said claimant of the money or other 
property so held by the Alien Property Custodian 
or by the Treasurer of the United States or of the 
interest therein to which the President shall deter¬ 
mine said claimant is entitled: Provided , That no 
such order by the President shall bar any person 
from the prosecution of any suit at law or in equity 
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against the claimant to establish any yight, title, 
or interest which he may have in sucl} money or 
other property. If the President shall fiot so order 
within sixty days after the filing of su^h applica¬ 
tion or if the claimant shall have filed the notice 
as above required and shall have made Jio applica¬ 
tion to the President, said claimant m^y institute 
a suit in equity in the Supreme Court bf the Dis¬ 
trict of Columbia or in the district court of the 
United States for the district in which feuch claim¬ 
ant resides, or, if a corporation, wher^ it has its 
principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United 
States, as the case may be, shall be made a party 
defendant), to establish the interest, ri^ht, title, or 
debt so claimed, and if so established the court 
shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the 
money or other property so held by the Alien 
Property Custodian or by the Treasurer of the 
United States or the interest therein tq which the 
court shall determine said claimant is entitled. If 
suit shall be so instituted, then such monqy or prop¬ 
erty shall be retained in the custody oj: the Alien 
Property Custodian, or in the Treasury of the 
United States, as provided in this Act, and until 
any final judgment or decree which shall be entered 
in favor of the claimant shall be fully satisfied by 
payment or conveyance, transfer, assignment, or 
delivery by the defendant, or by the Alieq Property 
Custodian, or Treasurer of the Unitec} States on 
order of the court, or until final judgment or decree 
shall be entered against the claimaht or suit 
otherwise terminated .’ 9 (Italics ours.) 

The plaintiffs are not enemies nor allies of enemies (R. 

2). It has already been shown that they haye an “in¬ 
terest, right and title” in the shares they claim (pp. 7- 

40, supra). Those shares were seized by the Alien 

Property Custodian (R. 4). The plaintiffs duly filed a 
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claim for the return of their property and made applica¬ 
tion to the President for the allowance thereof, and, al¬ 
though more than 60 days elapsed after the filing of such 
application, the President made no order concerning the 
claim (R. 4). The plaintiffs then brought this suit in the 
Supreme Court of the District of Columbia in accordance 
with the plain terms of Section 9. They have alleged, 
in their amended bill of complaint, facts bringing their 
case within the requirements of Section 9, and on the 
facts so alleged, are entitled to recover. 

It is therefore respectfully submitted that the Court 
below erred in granting the defendant’s motion to dis¬ 
miss the amended bill of complaint herein. 


IV. 

The decree of the Court below dismissing the plain¬ 
tiffs’ amended bill of complaint herein should be re¬ 
versed. 


Respectfully submitted, 

Sidney P. Simpson, 

i 

Attorney for Appellants. 

A. C. Rearick, 

Sidney P. Simpson, 

C. H. Hand, Jr., 

Of Counsel. 


Washington, D. C., 
December 23, 1926. 
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STATEMENT OF THE CASE 

- • • i fc-’*f'c ■ • t • *•; , /! j 


This is an appeal from a final decree of the Su- 
preme Court of the District of Columbia en- 

r ' . • • a ■ j '• 3 sor- • • - 

tered July 26,1926 (R. 11), dismissing an ainended 

bill of complaint (R. 2), which the appellants pur- 

........ • ■ - - /■ .■■ ’ [ ¥ 

ported to file under the provisions of Section 9 of 
the Trading with the Enemy Act as amended March 
4, 1923 (c. 285, 42 Stat. 1511). The case having 

* . ’ . ***•«•* ••• •«/ .-**■%■ 4 m • ' } «•'< » ^ 
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been disposed of in the lower Court upon motion to 

dismiss, all the material facts will be found in the 

4 • " ' - ' . 

bill of complaint. 

The appellants were plaintiffs and the appellee 
defendant in the lower Court. They will be re¬ 
ferred to herein as plaintiffs and defendant. 

War between the United States and Germany 
was declared on April 6, 1917. (40 Stat. 1.) On 
April 20,1917, the plaintiffs, citizens and residents 
of the Kingdom of the Netherlands, purchased for 
value upon the Amsterdam Stock Exchange, in 
Amsterdam, 10 shares of the capital stock of the 
Erie Railroad Company, a New York corporation. 
This stock was represented by a certificate serially 
numbered S-55585. This certificate which was de¬ 
livered to the plaintiffs on August 29, 1917, bore 
on its face the names of Gustav Landsberger and 
Paul Lindenberg, both of whom were subjects and 


residents of the German Empire. (R. 3.) The 

- - ■ r w X. o. <y.v 


stock which the plaintiffs purchased was registered 
upon the books of the Erie Railroad Company in 
the name of the two Germans as nominees of the 


Dresdner Bank, a German banking corporation 

- . . 

doing business in Dresden, Germany, and elsewhere. 

These shares of stock had been issued to the two 

/ 

German individuals on March 12, 1906, and had 
been registered in their names on March 13, 1906. 
The said certificate has been since August 29,1917, 

4 t 

and still is, in the possession of the plaintiffs. 

The Trading with the Enemy Act was passed on 
October 1,1917. On April 1,1918 the Alien Prop- 
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erty Custodian determined, after investigation, that 
Gustav Landsberger and Paul Lindenberg were 
enemies, and that the said shares were held by the 
Erie Railroad Company for the benefit or the said 
Germans. The custodian thereupon required the 

*.' * k *’ * ' j ■ ■* 

Railroad Company to transfer, assign, and deliver 
to him the said shares of stock. 

While it is not specifically alleged in the bill of 
complaint, the necessary inference from the allega¬ 
tion that the plaintiffs still have the certificate for 
the stock purchased by them in 1917, is that no new 
certificate was ever issued to the plaintiff^ for the 
surrender of the old, which was registered in the 
name of the Germans. Under the laws of the 
Netherlands the endorsement of a certificate of 
stock in blank by the registered holder thereof op¬ 
erated to transfer legal title to such certificate to a 

't | 

purchaser for value. Under the law of that country 
business transactions between its subjects and sub¬ 
jects of the German Empire resident in (Germany 
were not illegal. j > :; • 

The plaintiffs filed a notice of claim under Sec¬ 
tion 9 of the Trading with the Enemy Act, claim¬ 
ing the right to the stock, and brought this suit 
to enforce the claim against the Alien Property 
Custodian. j 

. , . ■ ‘ i • 

THE QUESTION INVOLVED 






The sole question involved in this case is: May 
a citizen and subject of a neutral nation, who, be¬ 
tween the outbreak of war between the j United 
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States and Germany and the approval of the Trad¬ 
ing with the Enemy Act, purchased for value from 
a citizen and subject of Germany a certificate of 
stock in an American corporation issued in the 
name of the German citizens and residents, and 
endorsed in blank by them to the plaintiffs, re¬ 
cover the stock represented by this certificate from 
the Alien Property Custodian who, after the ap¬ 
proval of the Trading with the Enemy Act, had 
■ 

seized the said stock on the books of the corpora¬ 
tion as the property of the enemies in whose name 
it was issued, and in whose name it stood at the 
time of seizure. 

ARGUMENT 

I 

The rights of the Alien Property Custodian to property 
seized by him are paramount to the rights of a sub¬ 
ject of a neutral nation who purchased the property 
from enemies subsequent to the entry of the United 
States into the war, even though the seizure by the 
Custodian be subsequent to the purchase by the 
neutral 

(1) The Trading with the Enemy Act renders such transfers 

invalid 

The right of the Alien Property Custodian to 
seize upon the books of a corporation stock regis¬ 
tered in the name of an enemy and to require the 

i 

corporation to issue to him certificates for such 
stock, regardless of the fact that the old certificates 
are outstanding, is clearly established by the deci¬ 
sions. 





. Great Northern By. Co. v. Sutherland, 
Oct. Term 1926, No. 53, Sup. Ct. 

Miller v. Kaliwerke Aschersleben Aktien- 
GeseTlschaft , 283 Fed. 746. | 

Columbia Brewing Co. y. Miller, 281 Fed. 

289. | 

Garvan v. Marconi Wireless Telegraph 
Co., 265 Fed. 486. j 

■-I-. ., ■ . 

The seizure by the Alien Property Custodian in 
the case at bar was made pursuant to the provisions 
of Section 7 (c) of the Trading with the Enemy 
Act (c. 106, 40 Stat. 418). j 

Subsection (b) of Section 7 of the Trading with 

* » 

the Enemy Act provides: 

Nothing in this Act contained shall ren¬ 
der valid or legal, or be construed io recog¬ 
nize as valid or legal, any act or transaction 
constituting trade with, to, from, f\>r or on 
account of, or on behalf of or for the benefit 
of an enemy performed or engaged in since 
the beginning of the war and prior to the 
passage of this Act, or any such act or 
transaction hereafter performed or engaged 
in except as authorized hereunder, which 
would otherwise have been or be voiA, illegal, 
or invalid at law. No conveyance, transfer, 
delivery, payment, or loan of money j or other 
property, in violation of section thipee here¬ 
of, made after the passage of this Act, and 
not under license as herein provided shall 
confer or create any right or remedy in 
respect thereof; and no person shall by 
virtue of any assignment, indorsement, or 
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delivery to him of any debt, bill, note, or 
other obligation or chose in action by, from, 
or on behalf of, or on account of, or for the 
benefit of an enemy or ally of enemy ha/ve 
any right or remedy against the debtor, 
obligor, or other person liable to pay, ful¬ 
fill, or perform the same unless said assign¬ 
ment, indorsement, or delivery was made 
prior to the beginning of the war or shall 
be made under license as herein provided, 
or unless, if made after the beginning of the 
war and prior to the date of passage of this 
Act, the person to whom the same was 
made shall prove lack of knowledge and of 
reasonable cause to believe on his part that 
the same was made by, from or on behalf 
of, or on account of, or for the benefit of 
an enemy or ally of enemy; and any per¬ 
son who knowingly pays, discharges, or sat¬ 
isfies any such debt, note, bill, or other 
obligation or chose in action shall, on con¬ 
viction thereof, be deemed-to violate sec¬ 
tion three hereof: Provided, That nothing 
in this Act contained shall prevent the car¬ 
rying out, completion, or performance of 
any contract, agreement, or obligation origi¬ 
nally made with or entered into by an 
enemy or ally of enemy where prior to the 
beginning of the war and not in contempla¬ 
tion thereof, the interest of such enemy or 
ally of enemy devolved by assignment or 
otherwise upon a person not an enemy or • 
ally of enemy, and no enemy or ally of 
enemy will be benefited by such carrying 
out, completion, or performance otherwise 







than by release from obligation thereunder. 
(Italics ours.) 

The first clause of the above section provides: 

Nothing in this Act contained shall render 
valid or legal, or be construed to recognize 
as valid or legal, any act or transaction con¬ 
stituting trade with, to, from, for, or on ac¬ 
count of, or on behalf of, or for the benefit 
of an enemy performed or engaged in since 
the beginning of the war and prior to the 
passage of this Act * * *. 

The act or transaction involved in this case is 
the transfer from an enemy to a citizen of a neutral 
country of stock in an American corporation. Does 
this act fall within the interdiction of the Statute? 
The transaction was engaged in on August 29,1917, 
and it was, therefore, engaged in since the beginning 
of the war. The transaction was engaged jin prior 
to the passage of the Trading with the Enemy Act, 
since the Trading with the Enemy Act was not 
passed until October 6, 1917. 

Paragraph 2 of the Trading with the Enemy Act 
(c. 106,40 Stat 411) defines “to trade” asiused in 
the Act as follows,:, .... 

\ 

-Pay, satisfy, compromise, or give Security 
for the payment or satisfaction of any debt 
or obligation. 

Draw, accept, pay, present for acceptance 
or payment, or indorse any negotiable in- 


strument or chose in action. - 
Enter into, carry on, complete, or perform 
any contract, agreement or obligation. 
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Bay or sell, loan or extend credit, trade in, 
deal with, exchange, transmit, transfer, as¬ 
sign, or otherwise dispose of, or receive any 
form of property. 

To have any form of business or commer¬ 
cial communication or intercourse with. 

It requires no argument to demonstrate that the 
transaction between the plaintiffs and the enemy, 
whereby they secured the certificate for the stock 
involved, constituted “trade 7 ’ within the definition 
of the Act. Plaintiffs will insist that trading with 
the enemy under the Act means trade by persons in 
the United States with the enemy. There is no 
limitation upon the definition of “to trade” con¬ 
tained in Section 2. Neutrals, within the definition 
of “to trade” as used in the Act, may trade with 
enemies. What the consequences of such trading is 
must depend on the subsequent provisions of the 
Act, and upon general provisions of law. 

That Congress intended the definition of trading 
to be of general application is emphasized by the 
fact that Section 3 of the Act provides that it shall 
be unlawful for any person in the United States to 
trade with an enemy. Subsection (b) of Section 7, 
however, goes further than the provisions of Section 
3, and renders invalid and illegal any act or transac¬ 
tion constituting trade with an enemy. It does not 
say any act performed in the United States or any 
act constituting trade by persons in the United 
States with enemies shall be invalid, but states that 
any act constituting trade with an enemy shall be in- 






valid, if performed or entered into subsequent to 
the beginning of the war. The German holders t>f 
the stock certificate in this case were enemies. The 
plaintiffs performed acts which constituted trade 
within the definition of Section 2. The transfer, 
therefore, was illegal and is invalid, and the Seizure 
by the Alien Property Custodian is unaffected 
thereby. 

That the general provision of the first clause of 
the first sentence of Subsection (b) has application 
to any act by whomsoever performed, is emphasized 
by the provisions of the first clause of the second 
sentence of the subsection which provides:! 

' •- •• V • ■ 

No conveyance, transfer, delivery, pay¬ 
ment, or loan of money or other property in 
violation of Section three hereof, macle aftet 
the passage of this act, and not under license 
as herein provided shall confer or create any 
right or remedy in respect thereof. 

Here conveyances made in violation of Section 3 
of the Act are prohibited. Section 3 made unlaw- 
ful trade with an enemy by persons in the \ United 
States. This clause clearly is inapplicable to the 
facts of the case at bar. 

The second elause of the second sentence of Sub- 

.•••.■I.' 

section (b) however, becomes general agaiiji and is 
applicable to the present case. It provides} 

No person shall by virtue of anyj assign¬ 
ment, endorsement, or delivery to him of any 
debt, bill, note, or other obligation, or chose 
in action, by, from, or on behalf of, of on 
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account of, or for the benefit of an enemy or 
ally of enemy, have any right or remedy 
against the debtor, obligor, or other person 
liable to pay, fulfill, or perform the same, 
unless said assignment, endorsement, or de¬ 
livery was made prior to the beginning of 
the war, or shall be made under license, as 
herein provided, or unless if made after the 
beginning of the war and prior to the date of 
passage of this Act, the person to whom the 

same was made shall prove lack of knowl¬ 
edge and of reasonable cause to believe on his 
part; that the same was made by, from, or on 
behalf of, or on account of, or for the benefit 
of an enemy or ally of enemy; * * * 

(Italics ours.) 

These words are general in their application. 
Congress clearly intended to meet just such a situ¬ 
ation as occurred in this case. It was physically 
impossible for Congress to have enacted legislation 
soon enough after the beginning of the war to pre¬ 
vent enemies who owned property in the United 
States from transferring that property to neutrals 
in an effort to avoid the consequences which the 
war had brought. This provision, therefore, was 
inserted in the Act to meet such a situation and 
to make invalid and declare the invalidity of trans¬ 
fers by enemies to neutrals, except in those in¬ 
stances where the person to whom the transfer was 
made should prove lack of knowledge, and reason¬ 
able cause to believe that the transfer was from 
an enemy. There is no allegation in the bill of 


a 






complaint that the plaintiffs were without knowl¬ 
edge that their transferrers were Germans; in 
fact, they alleged that the transferrers were resi¬ 
dents and citizens of Germany. 

The plaintiffs must be charged with knowledge 
of the fact that the United States was at wa|r with 
Germany when the transfer was made. In fact, 
at the argument on the motion to dismiss in the 
lower Court the counsel for plaintiffs conceded such 
knowledge. This concession becomes a part of the 
facts in the case. Swiss National Insurant Go. v. 
Miller, 267 U. S. 42. This Court takes judicial 

» it-. 

notice of the Great War and of the countries in- 

■ i 

volved therein. 

United States v. Hamburg-American Co., 
239 U. S. 466, 475. j 

Follett v. Illinois Central By. Co., 209 HI. 
App. 81, 94. 

Plaintiffs concede that the language “any debt, 
bill, note, or other obligation, or chose in Action” 
includes shares of stock. (Page 29 of Appellants’ 
brief.) 

Stoehr v. Wallace, 269 Fed. 827, aff. 255 
U. S. 239. ' 1 I 

Miller v. Kaliwerke Aschersleben Aktien 
Gesellschaft, 283 Fed. 746, 755. 

1 Cook on Corporations, 8th Ed., Sec. 12. 

Plaintiffs proceed, however, to argue that this 
part of the statute provides simply that the trans¬ 
feree shall not have “any right or remedy against 










the debtor, obligor, or other person liable to pay, ful¬ 
fil, or perform the same,” and that the Alien Prop¬ 
erty Custodian is not a person liable to pay, fulfil, 
or perform the same. This is fallacious for several 
reasons: In the first place, the seizure by the Alien 
Property Custodian placed upon the corporation a 
duty to transfer to him the stock demanded, and 
relegated all persons who might have rights in the 
stock to suits against the Custodian. 

Central Union Trust Co. v. Garvan, 254 
U. S. 554. 

Stoehr v. Wallace, 255 U. S. 239. 

Whatever rights then the plaintiffs have must 
be prosecuted against the Custodian, since what¬ 
ever obligation the corporation had was transferred 
to the Custodian by operation of law. The Cus¬ 
todian, therefore, is a debtor, obligor, or other per¬ 
son otherwise liable to pay, fulfill, or perform the 
transaction, but who was relieved from such per¬ 
formance by the provisions of Section 7 (b) of the 
Act. 

Any rights which the Germans might have with 
respect to the property was, of course, transferred 
to the Custodian absolutely. 

United States v. Chemical Foundation, 
Inc., No. 127, Sup. Ct. Oct. Term, 1926. 

White v. Mechanics Securities Corpora¬ 
tion, 269 U. S. 283. 

Munich Reinsurance Co. v. First Reinsur¬ 
ance Co., 6 Fed. (2d) 742. 


The terms of the Trading with the Enemy Act* 

» 

therefore, make invalid the transfer of the stoek to 
the plaintiffs. 

I 

... . , . | 

(2) Such transfers are invalid at common law as being against 
tHe public policy of tbe United States 

The trial justice in dismissing the bill of com¬ 
plaint held that Subsection (b) was simply declar¬ 
atory of the common law (R. 10), which made 
transactions such as the one in the case ai bar in¬ 
valid because they operated to increase the Resources 
of the enemy, and thus gave aid and comfort to the 
enemy. This is fundamentally sound. 

It is well recognized that the war with Germany 
was so great in its proportions, and the forces and 
agencies called into operation by all the belligerents, 
so numerous, that it stands out unique in the annals 
of great conflicts. In the war with Germany the 
armed forces of the nation formed but onei element 
in the prosecution of 'the.conflict. The commercial 
blockade which deprived the enemy of resources 
was only second in importance to the military and 
naval forces of the nation in accomplishing the suc¬ 
cessful termination of the war. 

«■ A 

Nothing was more essential to all nations engaged 
in the war than money. The, Court will take ju- 
dicial notice of the vast sums of money advanced 
by the United States Government to its allies. It is 
a well-known fact that the soldiers in the Allied 
Armies were not permitted to take into battle with 
them any substantial sums of money because of the 
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fact that if they were captured or killed within 

enemy lines the money would fall into the hands of 

the enemy. In fact, all the resources of the nation 

were mobilized to fight the war. While perhaps 

* 

not in its technical sense was everything contra¬ 
band, certainly in its broader, practical sense prac¬ 
tically everything that went to the sustenance of 
nations could be called contraband. The extent to 
which all resources were used in fighting the war 
was repeatedly expressed by the President during 
the war. In his address to a Joint Session of the 
Houses of Congress on April 2, 1917, when he rec¬ 
ommended the declaration of war, the President, 
speaking of the prospective conflict, said: 

It (the war) will involve the utmost prac¬ 
tical cooperation in counsel and action with 
the governments now at war with Germany, 
and, as incident to that, the extension to those 
governments of the most liberal financial 
credits in order that our resources may, so 
far as possible, be added to theirs. It will 
involve the organization and mobilization of 
all the material resources of the country to 
supply the materials of war and serve the 
incidental needs of the nation in the most 
abundant and yet the most economical and 
efficient way possible. 

On April 16, 1917, the President in an address 
said: 

It is evident to every thinking man that 
our industries, on the farms, in the shipyards, 
in the mines, in the factories, must be made 




more prolific and more efficient than ever, 
and that they must be more economically 
managed and better adapted to thq partic¬ 
ular requirements of our task than they have 
been; and what I want to say is that the men 
and the women who devote their thoijght and 
their energy to these things will be serving 
the country and conducting the fight for 
peace and freedom just as truly and just as 
effectively as the men on the battlefield or 
in the trenches. The industrial forces of 
the country, men and women alike, will be a 
great national, a great international, Service 
Army. 

Addressing a Joint Session of the Two Houses 
of Congress on December 4, 1917, the President 
said: 

Our present and immediate task is to win 
the war, and nothing shall turn us aside from 
it until it is accomplished. Every power and 
resource we possess, whether of Jnen, of 
money, or of materials, is being devoted and 
will continue to be devoted to that purpose 
until it is achieved. i * 

In an address delivered at a Joint Session of the 
Two Houses of Congress on January 4, 1918, the 
President said: 

Our first duty is, of course, to conserve the 
common interest and the common safety and 
to make certain that nothing stands in the 
way of the successful prosecution of the great 
war for liberty and justice, but it is also an 




16 


obligation of public conscience and of public 
honor that the private interests we disturb 
should be kept safe from unjust injury, and 
it is of the utmost consequence to the Govern¬ 
ment itself that all great financial operations 
should be stabilized and coordinated with the 
financial operations of the Government. 

In an address delivered to a joint session of the 
two Houses of Congress on February 11, 1918, the 
President said: 

Our resources are in part mobilized now; 
we shall not pause until they are mobilized 
in their entirety. 

Speaking at the opening of the Campaign in 
New York for the Second Red Cross Fund, the 
President, on May 18,1918, said: 

And when you give, give absolutely all 
that you can spare, and do not consider 
yourself liberal in the giving. If you give 
with self-adulation, you are not giving at 
all, you are giving to your own vanity; but 
if you give until it hurts, then your heart 
. blood goes into it. 

These numerous quotations from the public utter¬ 
ances of the President and the Commander in 
Chief of the military and naval forces of the United 
States during the war are brought forward to show 
how conclusively the war with Germany was a war 
of resources and money as much as it was a war of 
armies. The application to the case at bar is clear. 
Should citizens and residents of Germany, enemies 



of the United States, be permitted, after the United 
States has declared war, to sell to neutral Subjects 
by paper transfer their property in the United 
States? Stock that a German owned in an Ameri¬ 
can corporation would be of no service to Germany 
in the prosecution of the war, because the United 
States could adequately prevent dividends from be¬ 
ing transmitted to Germany, but if the (german, 
after the United States entered the war, were per¬ 
mitted to dispose of his interests in the United 
States to neutral subjects for their full cash value, 
the enemy is permitted to realize upon its property 
in the United States and its resources are increased. 

When thought is given to the enormous amounts 
of stock owned by German subjects in corporations 
in the United States it will be apparent to what 
an extent the resources of the enemy could be in¬ 
creased if enemies could, after the outbreak of war, 
sell such stock to neutrals, secure the money there¬ 
for, and take it to Germany. The neutral subject 
is charged with notice that the stock is the stock in 
an American corporation, that it is owned by citi¬ 
zens and residents of Germany, and that war exists 
between the United States and Germany. The pub¬ 
lic policy of the United States forbids the recogni- 
tion of such a transfer. 

The situation in the case at bar is not without 

*•' * * * - ■ z* — * * • ' i * . 

analogy, although the precise question has appar¬ 
ently never been decided by the Courts. 

In Sprott v. United States, 87 U. S. 459, the 
plaintiff, a resident of the Confederate States, pur- 
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chased during the Civil War, cotton from an agent 
of the Confederate Government, and paid cash 
therefor in money of the United States. The Fed¬ 
eral forces seized the cotton and converted it into 
money which was paid into the Treasury of the 
United States. The purpose of the sale was not 
disclosed to the plaintiff whose purpose was not to 
aid the Confederate States. He bought the cotton 
at its market value, and regarded it as a mere busi¬ 
ness transaction. The plaintiff being a proper 
claimant under the Act of March 12, 1863 (c. 120, 
12 Stat. 820) brought suit to recover the proceeds. 
The Supreme Court decided the case against the 
claimant. In deciding the case the Court said: 

The claimant now asserts a right to this 
money on the ground that he was the owner 
of the cotton when it was so captured. This 
claim of right or ownership he must prove 
in the Court of Claims. He attempts to do 
so by showing that he purchased it of the 
Confederate government and paid them for 
it in money. In doing this he gave aid and 
assistance to the rebellion in the most effi¬ 
cient manner he possibly could. He could 
not have aided that cause more acceptably 
if he had entered its service and become a 
blockade-runner, or under the guise of a 
privateer had preyed upon the unoffending 
commerce of his country. It is asking too 
much of a court of law sitting under the au¬ 
thority of the government then struggling 
for existence against a treason respectable 
only for the numbers and the force by which 
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it was supported, to hold that one of! its own 
citizens, owing and acknowledging t<| it alle¬ 
giance, can by the proof of such a transac¬ 
tion establish a title to the property so ob¬ 
tained. The proposition that there is in 
many cases a 'public policy which forbids 
courts of justice to allow any validity*to 
contracts because of their tendency to affect 

* I 

injuriously the highest public interests, and 
to undermine or destroy the safeguards of 
the social fabric, is too well settled to admit 
'of dispute. That any person owing alle¬ 
giance to an organized government, can make 
a contract by which, for the sake of gain, he 
contributes most substantially and know¬ 
ingly to the vital necessities of a treasonable 
conspiracy against its existence, and then in 
a court of that government base successfully 
his rights on such a transaction, is opposed 
to all that we have learned of the invalidity 
of immoral contracts. A clearer cas$ of tur¬ 
pitude in the consideration of a contract can 
hardy be imagined unless treason be taken 
out of the catalogue of crimes. 

It is quite true in this case that the Couprt in its 
judgment talks considerably about the treasonable 
action of the plaintiff. This, however, wasj not the 
basis of the decision, as is indicated by the con¬ 
curring decisions of Justices Clifford and Davis, at 
page 465. The decision is based upon the proposi¬ 
tion that the transaction gave aid to the enemy. 
The plaintiff was not dealing across the enemies’ 
lines. He was a resident of the enemy territory 



and, as plaintiffs in the case at bar point out in 
their brief, there is nothing inherently illegal in the 
ordinary transactions of life between persons resid¬ 
ing within enemy territory. (See page 18 of plain¬ 
tiff’s brief.) 

T_ A 

Furthermore, in visw of the fact that the Su¬ 
preme Court repeated'/ held that the Confeder¬ 
acy was to be viewed as another belligerent nation, 
the talk about treason in the opinion must he taken 
as mere dictum. See Young v. United States, 97 
U. S. 39, at 58, where the Court specifically holds 
that the Confederate States were entitled to be 


treated as a belligerent nation. The reason for 
the decision in the Sprott case was that aid and 
comfort were given to the enemy by the purchase 
of goods from it. The same situation prevails in 
the case at bar. 


In Young v. United States, supra , a subject of 
Great Britain, entered into certain contracts with 
the Confederate Government to supply the Confed¬ 
erate Government with various articles. Certain 


cotton which the plaintiff had received from the 
Confederate States, in return for munitions of war 
and other supplies, and partly bought with money 
derived from the sale of cargoes of merchandise to 
the Confederate Government, was seized by the 
United States and condemned. The plaintiff 
brought his suit under the ‘ ; Captured and Aban¬ 
doned Property Act” (12 Stat. 120) to recover the 
proceeds. This case is more analogous to the case 
at bar. 


The same argument would apply to the Young 
case as to the ease at bar. Young was a British sub¬ 
ject. He was bound by none of the laws of the 
United States, as far as trading with the Con¬ 


federate States was concerned. It is true that a* 

i 

portion of the cotton which he claimed belonged to 
him was obtained by him in exchange for mitmitions 
of war, but it was only partly so exchanged. In 
deciding that the claimant was not entitle^ to the 
proceeds of the sale of the cotton the Court said: 

A nonresident alien need not expose himself 
or his property to the dangers of a foreign 
war. He may trade with both belligerents 
or with either. By so doing he commits no 
crime. His acts are lawful in the sense that 
they are not prohibited. So long as he con¬ 
fines his trade to property not hostile or con¬ 
traband, and violates no blockade, he is 
secure both in his person and his property. 
If he is neutral in fact as well as ip name, 
he runs no risk. But so soon as he sleeps out¬ 
side of actual neutrality, and adds materially 
to the warlike strength of one belligerent, 
he makes himself correspondingly the enemy 
of the other. To the extent of his acts of 
hostility and their legitimate consequences, 
he submits himself to the risk of the war 


into whose presence he voluntarily comes. 
If he breaks a blockade or engages in contra¬ 
band trade, he subjects himself to the chances 
of the capture and confiscation of his offend¬ 
ing property. If he thrusts himself inside 
the enemies’ lines, and for the sake of gain 
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acquires title to hostile property, he must 
take care that it is not lost to him by the 
fortune of war. While he may not have 
committed a crime for which he can be per¬ 
sonally punished, his offending property may 
be treated by the adverse belligerent as 
enemy property. He has the legal right to 
carry, to sell, and to buy; but the conquer¬ 
ing belligerent has a corresponding right to 
capture and condemn. He enters into a race 
of diligence with his adversary, and takes the 
chances of success. The rights of the two 
are in law equal. The one may hold if he 
* can, and the other seize. 

It will be argued, of course, by the plaintiffs in 
the case at bar, that this case does not represent 
the case of the purchase and sale of munitions of 
war or other articles of a warlike nature. The 


Supreme Court in the Sprott case and the Young 
case was dealing with the kind of a war that was 
waged over sixty years ago. The Civil War took 
on none of the proportions of the war with Ger¬ 
many. In the war with Germany, as has been 
demonstrated, every resource was a sinew of war. 
While cotton during the Civil War was the chief 
source of revenue of the Confederate States (see 
pages 60 and 61 of opinion in the Young case ), in 
the war with Germany everything constituted a 
sinew of war, and particularly money. Gold was 
the sine qua non of ultimate success. 

It would seem to require very little argument to 
demonstrate the invalidity, as far as the United 







States is concerned, of transfers Dy an enemy to a 
citizen of a neutral country after the outbreak of 
war with the United States. Could there be h more 
efficacious way of permitting the enemies to liqui¬ 
date their interests in the United States and per¬ 
haps devote the proceeds thereof to the prosecution 
of their war against the United States, than to per¬ 
mit them to sell their property in the United States 
to neutrals after the outbreak of war ? The rights of 

i 

the United States in time of war are strongfer than 
those of neutrals under such circumstance^. If a 
subject of a neutral nation knowing that the United 
States is at war with another nation, and knowing 
that the property of the enemy is within thej United 
States ‘‘ thrusts himself inside the enemies’ lines 
and for the sake of gain acquires title to hostile 
property he must take care that it is not lost to him 
by the fortune of war. While he may not have com¬ 
mitted a crime for which he can be personally pun¬ 
ished, his offending property may be treated by the 
adverse belligerent as enemy property.” Young v. 
United States, supra . 

I • ■ 

It has long been the law in prize cases that trans¬ 
fers of property in contemplation of wajr, and a 
fortiori after the outbreak of war, by ah enemy 
to a neutral will not avoid capture and condemna¬ 
tion. 

The Jan Frederick, 5 C. Rob. 129. 

The Vrow Margaretha, 1 C. Rob. 336. 

The Carl Walter, 4 C. Rob. 207. I 
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The Atlas, 3 C. Rob. 300. 

The Sally, 3 C. Rob. 300 n. 

The same rule has been adopted by the Courts of 
the United States. 

The Ship Ann Onreen and Cargo, 1 Galli- 
son, 274. 

Story, Prize Courts, pp. 64-65. 

Plaintiffs vigorously argue that the contract of 
purchase and sale in this case was legal under the 
laws of the country where it was made. They fail 
to take into account, however, the fact that con¬ 
tracts may be valid where made, but if they are con¬ 
trary to the public policy of the country where they 
are to be performed they will not be enforced. In 
Oscanyan v. Arms Co., 103 U. S. 261, at 277, the 
Court said: 

Contracts permissible by other countries 
are not enforceable in our courts, if they con¬ 
travene our laws, our morality, or our policy. 
The contract in suit was made in this country, 
and its validity must be determined by our 
laws. But had it been made in Turkey, and 
were it valid there, it would meet with the 
& same reprobation when brought before our 
courts for enforcement. 

See also The Kensington, 183 U. S. 263, at 269. 

i 

The refusal of the Courts of the United States to 
enforce contracts which are against the public pol¬ 
icy of a nation is aptly illustrated by a case decided 
under the Trading with the Enemy Act. In Mayer 



■ 




v. Garvan, 270 Fed. 229, aff. 278 Fed. 27, a partner- 

I 

ship existed between a citizen of the United States 
residing in the United States and several Germans 
residing in Germany. The domicile and principal 
place of business of the partnership was in Ger¬ 
many. It was conclusively proved, and the Court 
found as a fact, that under the laws of Germany 
this partnership was not dissolved by the outbreak 
of war between the United States and Germany. 
The contract of partnership had been made in Ger¬ 
many, and, under ordinary circumstances, the law 
of Germany would have controlled as to the dissolu¬ 
tion of the contract. The Court, however, held 
that it being against the law of the United( States 
for a resident of the United States to communicate 
with Germans, and a partnership agreement in- 
herently requiring such communication, it would 
be against the public policy of the United Spates to 
uphold the continuance of the partnership. The 
Court consequently held that the partnerslfiip was 
dissolved. 

CONCLUSION 

From the foregoing it is manifest that the trans¬ 
fer of the stock in question by a citizen and resident 
of Germany to a neutral subject after the outbreak 
of war between the United States and Germany is 
invalid as against the right of the United States to 
seize the stock both (1) under the Trading with the 
Enemy Act, and (2) at common law. 



The decree of the Supreme Court of the District 
of Columbia should be affirmed. 

Respectfully submitted. 

Peyton Gokdon, 

Attorney of the United States in and 
for the District of Columbia . 
Dean Hill Stanley, 

Eugene V. Bulleit, 

Special Assistants to the Attorney General , 

Attorneys for Appellee . 

January, 1927. 
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Court of Appeals of tfoe ©istritt of Columbia 

' 

October Term, 1926. 

No. 4517. 


Louis Schrijver, Adolph Krijn and Lehman Rudolph 
Krijn, copartners, doing business in the City of Am¬ 
sterdam, Kingdom of the Netherlands, under the name 
and style of Jacques Krijn & Zoon, 

Appellants, 


Howard Sutherland, as Alien Property Custodian, 

Appellee. 


REPLY BRIEF ON BEHALF OF APPELLANTS. 


This reply brief is filed herein pursuant to leave 
granted by this Court, and deals with certain arguments 
made in the brief filed herein in behalf of the appellee 
which were not relied upon by the Court below afid which 
were not dealt with in the appellants’ principal brief. 
In this reply brief, as in the appellants’ principal brief, 
the appellants will be referred to as the plaintiffs, and 

j 

the appellee as the defendant. 
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The Defendant’s Argument as to the Effect 
of the Trading with the Enemy Act 

The defendant argues (Defendant’s Brief, pp. 4-13) 
that the Trading with the Enemy Act rendered invalid 
all transfers after the outbreak of the war of German- 
owned shares in American corporations. In support of 
this proposition, the defendant relies upon two argu¬ 
ments; one based on the wording of the first sentence of 
subsection (b) of Section 7 of the Act, and the other 
based on the later provision of the same subsection 
dealing with transfers of choses in action made after the 
beginning of the war. 

(a) The first argument is made on page 7 of the 
defendant’s brief, and is based upon a partial quotation 
of the first sentence of Section 7. The full text of that 
sentence is as follows, the portion omitted in the defend¬ 
ant’s brief being italicized: 

“Nothing in this Act contained shall render 
valid or legal, or be construed to recognize as valid 
or legal, any act or transaction constituting trade 
with, to, from, for or on account of, or on behalf 
or for the benefit of an enemy performed or en¬ 
gaged in since the beginning of the war and prior 
to the passage of this Act, or any such act or 
transaction hereafter performed or engaged in 
except as authorized hereunder , which would 

otherwise have been or be void , illegal or invalid 
at law. ,y 

The defendant’s argument, which appears to go to 
the length of contending that this provision invalidates 



transfers made prior to the enactment of the Act bnt 
after the beginning of the war which were otherwise 
valid, cannot stand in view of the last clam e in the 
sentence. 

( b) On page 12 of the defendant’s brief, the argu¬ 
ment is made that the plaintiffs have no rights under the 
Act because the Alien Property Custodian is a debtor or 
obligor under the provision in subsection (b) cl f Section 
7 relating to transfers of choses in action mxde after 
the beginning of the war but before the passage of the 
Act. In other words, it is argued that the Custodian by 
seizure steps into the shoes of the corporation ; that he 
succeeds, not to the rights in the stock “to which the 
enemy is entitled” ( Commercial Trust Company v. Mil¬ 
ler, 262 U. S. 51, 56), but to the rights and liabilities of 
the Erie Railroad Company. The unsoundneps of this 
contention is plain. 


The Defendant’s Argument as to the 
Common Law. 

The defendant, in arguing that the transaction in 
question was invalid at common law as being! “against 
the public policy of the United States”, cites tyo classes 
of cases: ( a ) certain Civil War cases as to sales during 
wartime; and ( b ) certain prize cases as to transfers of 
property in contemplation of war. 

(a) The defendant relies on two Civil Walr cases as 
sustaining his view, Sprott v. United States^ 20 Wall. 
(87 U. S.) 459, and Young v. United States, 9*t U. S. 39, 
both decided under the Abandoned and Captured Prop¬ 
erty Act of March 12, 1863 (12 Stat. 820). That Act 
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provided that claimants of the proceeds of abandoned or 
captured property might sue in the Court of Claims and 
recover such proceeds upon proof (1) of their ownership 
of the property, (2) of their right to the proceeds thereof, 
and ( 3 ) that they had never given aid or comfort to the 
rebellion. 

In Sprott v. United States , 20 Wall. 459, the claim¬ 
ant was a citizen and resident of Mississippi, owing 
allegiance to the United States. He bought certain cotton 
from the Confederate Government, which was later seized 
by the United States in enemy territory and condemned. 
He sued to recover the proceeds of the cotton subsequent 
to the proclamation of general amnesty of December 25, 
1868 (15 Stat. 711), which relieved him of proving that 
he had not given aid and comfort to the rebellion. The 
Supreme Court held that he could not recover because he 
had not proved a valid title to the cotton. The principal 
ground taken by the majority was the treasonable char¬ 
acter of the claimant’s action. The defendant’s attempt 
to show that this was not the real ground for the decision 
must fail in view of the Court’s very emphatic language 
quoted on page 19 of the defendant’s brief and in view 
of the interpretation placed upon the case in Whitfield 
v. United States, 92 U. S. 165, where the Court said 
(p. 170): 

,u In Sprott v. United States ... it was 
decided that one owing allegiance to the govern¬ 
ment of the United States could not avail him¬ 
self of the courts of the country to enforce a claim 
under a contract by which, for the sake of gain, he 
knowingly contributed to the 4 vital necessities of 
the rebellion.’ For that reason, we refused to 
give effect to a purchase of cotton from the Con¬ 
federate government.” 



I 

\ 






The real ground of decision wasx the treasonable char¬ 
acter of the claimants’ conduct in dealing in contraband 
with an insurrectionary government at war with his own. 
This ground of decision, it is plain, does not abply to the 
present case. 

Moreover, even if it be assumed that Sproti v. United 
States was decided on some other ground thjan that of 
the treasonable character of the claimant’s conduct, it 
is not an authority against the plaintiffs he^e, because 
( 1) the transaction there was by a United States citizen 
with the Confederate Government, while here the trans¬ 
action was by a neutral with a private citizen of Ger¬ 
many, ( 2 ) because the transaction there was| in contra¬ 
band, while here it was not, and ( 3 ) because the trans¬ 
action was with a government at war with thp,t to which 
the claimant owed allegiance. If in this case the plain¬ 
tiffs had been American citizens who during the war 
had had dealings with the German Government in contra¬ 
band, the case might be applicable; but the plaintiffs were 
not Americans, did not deal with the German Govern¬ 
ment, and were not dealing in contraband. ! It is clear 
that the principle of Sprott v. United States does not 
apply to private contracts not involving de 41 ing across 
the belligerent lines, whether between two private enemy 
citizens in enemy territory, 

! 

Conrad v. Waples, 96 U. S. 279 (c^iscussed on 
pages 21 to 24 of the plaintiffs’ principal 
brief); j 


or between a private enemy citizen and ap American 
citizen in enemy territory, 




Kershaw v. Kelsey , 100 Mass. 561 (cited on 
page 19 of the plaintiffs’ principal brief). 

These authorities, rather than those referred to by the 
defendant, furnish the proper rule of decision in the pres- 

i 

ent case. As the plaintiffs have urged in their principal 
brief (pp. 24-26), this Court should not treat friendly 
neutrals worse than it would treat an admitted enemy. 

In Young v. United States , 97 U. S. 39, the claimant 
was the assignee in bankruptcy of one Collie, a British 
subject, who had bought cotton direct from the Con¬ 
federate Government, largely in exchange for munitions 
of war. He had been very active in blockade-running 
and had actively aided the Confederate Government, even 
to the extent of donating money and arms. The United 
States seized certain of Collie’s cotton in enemy territory 

i 

and sold it. The claimant claimed the proceeds of this 

I 

cotton under the Act of 1863. The Supreme Court held 
that Collie had given aid and comfort to the rebellion, 
and hence that his assignee was barred from recovery by 
the express terms of the statute, since the general am¬ 
nesty proclamation of December 25, 1868 (15 Stat. 711) 
did not apply to anyone other than former citizens of 
the Confederacy. The case clearly does not apply to 
the present situation ( 1) because the Trading with the 

I 

Enemy Act, unlike the * statute there involved, makes no 
requirement that a claimant show that he has never 
given aid and comfort to the enemy, (2) because the 

i 

dealings in the Young case were in contraband, and (3) 
because they were directly with the enemy government. 
The case is no authority for the proposition that an 
ordinary private contract between an enemy citizen and 


a neutral,^ not involving any trading in contraband, and 
valid where made, will be regarded as invalid in the 
United States. 

Moreover, in the Young case, the Court was dealing, 
not with the right of seizure of enemy property jon land 
in the United States, but with the right of captur^ of hos¬ 
tile or contraband property in enemy territory.! It de¬ 
cided that such contraband property was subject] to seiz¬ 
ure, and that title passed by capture, even in the jabsence 
of statute. Even so, the Court clearly recognized the 
rights of neutrals, saying (p. 63): 

“So long as he [a neutral] confines Ips trade 
to property not hostile or contraband, and violates 
no blockade, he is secure in his person jand his 

property.” 

. . 

In the Young case the claimant had traded in contraband, 
and had actively participated in violating a blockade. In 
the present case, the plaintiffs have done neithey. Even 
if the Trading with the Enemy Act contained a provision 
like that of the Abandoned and Captured Property Act, 
requiring the plaintiffs to show that they had npt given 
aid or comfort to the enemy, they would not be! barred. 
A neutral did not give aid and comfort to Germany when¬ 
ever he engaged in an ordinary commercial trahsaction 
with a German citizen. To lay down any such rule would 
involve a high-handed invasion of the rights of neutrals, 
contrary to the consistent public policy of the United 
States, which has always been both scrupulous ai d active 
in maintaining neutral rights. It is the decision below, 
not the transaction of the plaintiffs, that is contrary to 
the public policy of the United States. 
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(b) The defendant cites (Defendant’s Brief, pp. 23- 
24) certain prize court cases to the effect that the trans¬ 
fer of a ship in contemplation of war to a neutral will not 
avoid capture and condemnation. This is the rule in 
prize cases, to be sure, but it has no application to enemy 
property on land. The difference between the law of 
prize and the common law in this regard is brought out in 

Brown v. United States, 8 Cranch, 110, 

discussed on pages 7 and 8 of the plaintiffs’ principal 
brief, where it was held that the rules of prize law do not 
apply to enemy property on land so as to permit its con¬ 
demnation without specific legislative authority therefor. 
The difference is also shown by the decision of this 
Court in 

Magg v. Miller, 54 App. D. C. 226, 296 Fed. 
973, 

to the effect that a transfer of German property after 
the rupture of diplomatic relations between the United 
States and Germany, obviously in contemplation of war, 
was entirely valid. See also, to the same effect, 

Miller v. Herzfeld, 4 F. (2d) 355 (3rd Circ.) 
(gratuitous transfer). 

The prize cases cited by the defendant therefore have no 
bearing on the present case. 

The plaintiffs, in their principal brief (pp. 7-26), 
have pointed out that at common law the transaction in 
question vested in them a valid title to the shares claimed 
in this suit. They have shown that to deny validity to 
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the transaction would go beyond any rule heretofore laid 
down as to the effect of war on property, and would 
result in treating friendly neutrals worse than admitted 
enemies would be treated. The defendant’s onlyi answer 
is to urge an extension beyond any decided case of the 
right of a belligerent to invalidate vested rights of pri¬ 
vate parties, based on a general public policy argument 

I 

which might better have been addressed to Congress when 
the Trading with the Enemy Act was under considera¬ 
tion, than to this Court. 


Conclusion. 


! » 

The plaintiffs have shown, in their principal brief, 
(a) that they obtained a valid title to the shares of stock 
claimed in this suit when they bought the certificate rep¬ 
resenting those shares; and ( b ) that such title was not 
divested by the passage of the Trading with the Enemy 
Act or by the seizure of the shares thereunder*. They 
submit that the defendant’s arguments have not shaken 
either of these propositions. The judgment below should 
be reversed. 


Respectfully submitted, 

Sidney P. Simpson, 
Attorney for Appellants. 

A. C. Rearick, 

Sidney P. Simpson, 

C. H. Hand, Jr., 

Of Counsel. 

i 

Washington, D. C., 

February 15, 1927. 
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